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Statutes 

The 2014 Supplement to the Mississippi Code of 1972 Annotated reflects 
the statute law of Mississippi as amended by the Mississippi Legislature 
through the end of the 2014 Regular Session and 1st and 2nd Extraordinary 
Sessions. 



Annotations 

Case annotations are included based on decisions of the State and federal 
courts in cases arising in Mississippi. Annotations to collateral research 
references are also included. 

To better serve our customers by making our annotations more current, 
LexisNexis has changed the sources that are read to create annotations for this 
publication. Rather than waiting for cases to appear in printed reporters, we 
now read court decisions as they are released by the courts. A consequence of 
this more current reading of cases, as they are posted online on LexisNexis, is 
that the most recent cases annotated may not yet have print reporter citations. 
These will be provided, as they become available, through later publications. 

This publication contains annotations taken from decisions of the Missis- 
sippi Supreme Court and the Court of Appeals and decisions of the appropriate 
federal courts. These cases will be printed in the following reporters: 

Southern Reporter, 3rd Series 
United States Supreme Court Reports 
Supreme Court Reporter 

United States Supreme Court Reports, Lawyers' Edition, 2nd Series 
Federal Reporter, 3rd Series 
Federal Supplement, 2nd Series 
Federal Rules Decisions 
Bankruptcy Reporter 

Additionally, annotations have been taken from the following sources: 

American Law Reports, 6th Series 
American Law Reports, Federal 2nd 
Mississippi College Law Review 
Mississippi Law Journal 

Finally, published opinions of the Attorney General and opinions of the 
Ethics Commission have been examined for annotations. 



Amendment Notes 

Amendment notes detail how the new legislation affects existing sections. 

Editor's Notes 

Editor's notes summarize subject matter and legislative history of re- 
pealed sections, provide information as to portions of legislative acts that have 
not been codified, or explain other pertinent information. 
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Joint Legislative Committee Notes 

Joint Legislative Committee notes explain codification decisions and 
corrections of Code errors made by the Mississippi Joint Legislative Commit- 
tee on Compilation, Revision, and Publication of Legislation. 

Tables 

The Statutory Tables volume adds tables showing disposition of legislative 
acts through the 2014 Regular Session and 1st and 2nd Extraordinary 
Sessions. 

Index 

The comprehensive Index to the Mississippi Code of 1972 Annotated is 
replaced annually, and we welcome customer suggestions. The foreword to the 
Index explains our indexing principles, suggests guidelines for successful 
index research, and provides methods for contacting indexers. 
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SCHEDULE OF NEW SECTIONS 



Added in this Supplement 



TITLE 83. INSURANCE 

CHAPTER 23. Insolvent Insurance Companies; Insurance Guaranty 

Association 

Article 5. Mississippi Life and Health Insurance Guaranty Association Act 

Sec. 

83-23-237. Applicability of amendments by Chapter 358, Laws of 2014. 

CHAPTER 33. Reciprocal Insurance 

83-33-21. Subscriber's agreement and power of attorney. 

83-33-23. Board of directors to control and manage reciprocal. 

83-33-25. Return of savings or credits accruing to subscribers. 

83-33-27. Certificate to issue nonassessable policies of insurance. 

83-33-29. Issuing nonassessable policies without obtaining certificate of 

nonassessability prohibited; contingent assessment liability. 
83-33-31. Computation and timing of assessments levied against subscribers. 
83-33-33. Liability of subscribers for reciprocal's debts or obligations. 
83-33-35. Applicability of licensing requirements and regulations to employees 

and agents of reciprocal and its attorney. 
83-33-37. Two or more reciprocals authorized to combine assets and liabilities into 

one reciprocal. 

CHAPTER 39. Bail Bonds and Bondsmen 

83-39-30. Prohibited activities; illegal business referrals. 

CHAPTER 73. Portable Electronics Insurance 

83-73-1. Definitions. 

83-73-3. Licensure of vendors. 

83-73-5. Requirements for sale of portable electronics insurance. 

83-73-7. Authority of vendors of portable electronics. 

83-73-9. Suspension or revocation of license. 

83-73-11. Termination of portable electronics insurance. 
83-73-13. Application for license and fees. 
83-73-15. Rules and regulations. 

CHAPTER 75. Homeowners Insurance Discount for Hurricane or Windstorm 

Damage Mitigation 

83-75-1. Discount, rate reduction or adjustment for new home hurricane mitiga- 

tion construction in certain localities. 

83-75-3. Discount, rate reduction or adjustment for existing home hurricane 

mitigation retrofit in certain localities. 

83-75-5. Definitions. 

83-75-7. Rules and regulations. 

CHAPTER 77. Health Care Sharing Ministries 

83-77-1. Health care sharing ministry defined; health care sharing ministry not 

to be considered to be engaged in business of insurance. 
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Chapter 21. Foreign Companies 83-21-1 

Chapter 23. Insolvent Insurance Companies; Insurance Guaranty 

Association 83-23-1 

Chapter 29. Fraternal Societies 83-29-1 

Chapter 33. Reciprocal Insurance 83-33-1 

Chapter 34. Windstorm Underwriting Association 83-34-1 

Chapter 39. Bail Bonds and Bondsmen 83-39-1 

Chapter 41. Hospital and Medical Service Associations and Contracts 83-41-1 

Chapter 49. Legal Expense Insurance 83-49-1 

Chapter 51. Dental Care Benefits 83-51-1 

Chapter 53. Credit Life and Credit Disability Insurance 83-53-1 

Chapter 58. New Home Warranty Act 83-58-1 

Chapter 64. Health Discount Plans 83-64-1 

Chapter 73. Portable Electronics Insurance 83-73-1 

Chapter 75. Homeowners Insurance Discount for Hurricane or Windstorm 

Damage Mitigation 83-75-1 

CHAPTER 21 
Foreign Companies 

General Provisions 83-21-1 



GENERAL PROVISIONS 

Sec. 

83-21-3. Requirements for admission. 

83-21-23. Surplus lines insurance producer required to execute and retain form 
setting forth certain facts; promulgation of rules and regulations and 
establishment of fees; exemption of certain surplus lines insurance 
producers from requirement to make due diligence search to determine 
availability of full amount or type of insurance from admitted insurers 
under certain circumstances. 

83-21-25. Report of surplus lines insurance producer; "gross premiums"; designa- 
tion of procuring surplus lines insurance producer to make report and 
payment; exemption from payment of surplus line premium tax on 
certain property risk [Subsection (2) repealed effective July 1, 2013]. 
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§ 83-21-3. Requirements for admission. 

(1) (a) No foreign insurance company, association, or other insurance 
entity, either stock, mutual, or reciprocal, shall be admitted to do business or 
granted a certificate of authority or license to do business in this state unless 
and until such company or association shall have done business for a period 
of at least two (2) years in the state of its domicile, or unless such company 
seeking admission is the subsidiary or affiliate of a company already licensed 
in Mississippi. 

(b) The Commissioner of Insurance may waive this requirement upon a 
written request by the applicant and a finding that the applicant meets the 
following criteria: 

(i) The company provides a service that is considered underserved in 
the state; 

(ii) The company has adequate capital and surplus; and 

(iii) The company possesses significant management and business 
experience in its respective line of business. 

(2) No foreign stock insurance company shall be admitted or granted a 
certificate of authority or license to do business in this state unless its paid-up 
capital stock and its surplus at the time of licensing or renewal of license shall 
be equal to that required for the organization or incorporation of a like 
domestic company under the laws of this state. 

(3) No foreign mutual or reciprocal insurance company or association 
shall be admitted or granted a certificate of authority or license to do business 
in this state unless, at the time of licensing or renewal of license, its surplus 
shall be equal to that required by the laws of this state for the organization or 
formation of a like domestic insurance company or association. 

(4) No foreign stock, mutual, or reciprocal insurance company or associa- 
tion, incorporated or organized under the laws of any state of the United 
States, shall be admitted to do business, or granted a certificate of authority, or 
have license therefor renewed until such company shall have deposited with 
the State Treasurer of this state securities in an amount not less than Fifty 
Thousand Dollars ($50,000.00). Securities deposited in accordance with this 
section shall be classified as admitted assets for the purpose of determining 
eligibility of such securities. Provided, however, any company maintaining a 
deposit with the insurance regulatory authority or any other designated public 
official of its state of domicile, or of any other state, in trust for the benefit of 
all its policyholders, or policyholders and creditors, may be exempt from the 
deposit herein provided upon such company delivering to the Commissioner of 
Insurance a certificate to such effect, duly authenticated by the appropriate 
state official holding such deposit. The commissioner may require in addition 
to the certification of deposit by the public official of its state of domicile an 
amount not less than Fifty Thousand Dollars ($50,000.00) be deposited with 
the State Treasurer of this state. Any deposit made in this state under the 
provisions of this section shall be for the exclusive use and benefit of 
policyholders, or policyholders and creditors, in this state; and such deposit 
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shall not bar claim to other assets of the company by policyholders, or 
policyholders and creditors, in this state in the event of insolvency, receiver- 
ship, or liquidation of the company 

Notwithstanding any other provision of law, the securities eligible for 
deposit under the insurance laws of this state relating to deposit of securities 
by an insurance company as a condition of commencing or continuing to do an 
insurance business in this state may be deposited with a clearing corporation 
or held in the Federal Reserve book-entry system. Securities deposited with a 
clearing corporation or held in the Federal Reserve book-entry system and 
used to meet the deposit requirements under the insurance laws of this state 
shall be under the control of the Commissioner of Insurance and shall not be 
withdrawn by the insurance company without the approval of Commissioner of 
Insurance. Any insurance company holding securities in such manner shall 
provide to the Commissioner of Insurance evidence issued by its custodian or 
member bank through which such insurance company has deposited such 
securities in a clearing corporation or through which such securities are held 
in the Federal Reserve book-entry system, respectively, in order to establish 
that the securities are actually recorded in an account in the name of the 
custodian or other direct participant or member bank, and that the records of 
the custodian, other participant or member bank reflect that such securities 
are held subject to the order of the Commissioner of Insurance. 

(5) In case any insurer which has made a deposit with the Commissioner 
of Insurance, or other designated official or custodian in this state, of cash or 
securities in trust for the protection of its policyholders or creditors or both in 
this state, or of its policyholders or creditors or both in the United States, 
thereafter becomes merged or consolidated in accordance with the laws of this 
state if a domestic insurer, or in accordance with the laws of its domiciliary 
state or nation if a foreign or alien insurer, and upon the effectuation of the 
merger or consolidation, the resulting corporation is or becomes authorized to 
do business in this state, the commissioner, or other designated official or 
custodian, as the case may be, upon the resulting corporation's being so 
authorized, shall release and transfer the cash or securities so deposited by the 
merged or consolidated insurer to the resulting corporation, or to such person 
as it may designate to take and receive the same. 

If any insurer which has made such a deposit with the Commissioner of 
Insurance or other designated official or custodian in the state hereafter 
withdraws from and ceases to do business in this state, and has paid or 
provided for the payment of all its obligations and liabilities to its policyholders 
and creditors in this state by the assumption or reinsurance of the same by an 
insurer which is or becomes authorized to transact business in this state, the 
Commissioner of Insurance or other designated official or custodian, as the 
case may be, shall release and transfer the cash or securities constituting its 
deposit to such withdrawing insurer, or to such person as it may designate to 
take and receive the same. 

Any release or transfer pursuant hereto shall be made upon application to 
and the written order of the Commissioner of Insurance. Neither the Commis- 
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sioner of Insurance, nor other designated official or custodian, as the case may 
be, shall have any liability for the release or transfer of any such deposit made 
or authorized in good faith. 

SOURCES: Codes, 1942, § 5677.5; Laws, 1956, ch. 333, §§ 1-3; Laws, 1958, ch. 
442, § 1; Laws, 1962, ch. 462, § 1; Laws, 1991, ch. 420 § 1; Laws, 2001, ch. 412, 
§ 6; Laws, 2013, ch. 459, § 19, eff from and after July 1, 2013. 

Amendment Notes — The 2013 amendment added (l)(b); and substituted "Com- 
missioner of Insurance" for "Insurance Commissioner" throughout the section. 

§ 83-21-23. Surplus lines insurance producer required to ex- 
ecute and retain form setting forth certain facts; promulga- 
tion of rules and regulations and establishment of fees; 
exemption of certain surplus lines insurance producers 
from requirement to make due diligence search to deter- 
mine availability of full amount or type of insurance from 
admitted insurers under certain circumstances. 

(1) When any poHcy of insurance or certificate of insurance is procured 
under the authority of such hcense, there shall be executed by the surplus lines 
insurance producer a form setting forth facts in complete detail as to what was 
done to place such kind of insurance and showing that such surplus lines 
insurance producer therein was unable, after diligent effort, to procure from a 
licensed company or companies the full amount of insurance required to 
protect the property, liability, or risk desired to be insured. This form shall be 
maintained on file with the surplus lines insurance producer and may be 
subject to review by the Commissioner of Insurance at any time if the 
commissioner deems such request advisable. 

The Commissioner of Insurance may promulgate rules and regulations 
and establish appropriate fees for the implementation of Sections 83-21-17 
through 83-21-31. 

(2) (a) A surplus lines insurance producer is not required to make a due 
diligence search to determine whether the full amount or type of insurance 
can be obtained from admitted insurers when the surplus lines insurance 
producer is seeking to procure or place nonadmitted insurance for an exempt 
commercial purchaser provided: 

(i) The surplus lines insurance producer procuring or placing the 
surplus lines insurance has disclosed to the exempt commercial purchaser 
that such insurance may or may not be available from the admitted 
market that may provide greater protection with more regulatory over- 
sight; and 

(ii) The exempt commercial purchaser has subsequently requested in 
writing for the surplus lines insurance producer to procure or place such 
insurance from a nonadmitted insurer. 

(b) The term "exempt commercial purchaser" means any person pur- 
chasing commercial insurance that, at the time of placement, meets the 
following requirements: 
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(i) The person employs or retains a qualified risk manager, as defined 
in Section 527(13) of the Nonadmitted and Reinsurance Reform Act of 
2010, to negotiate insurance coverage. 

(ii) The person has paid aggregate nationwide commercial property 
and casualty insurance premiums in excess of One Hundred Thousand 
Dollars ($100,000.00) in the immediately preceding twelve (12) months. 

(iii) l. The person meets at least one (1) of the following criteria: 

a. The person possesses a net worth in excess of Twenty Million 
Dollars ($20,000,000.00) as such amount is adjusted according to item 
2 of this subparagraph (iii). 

b. The person generates annual revenues in excess of Fifty 
Million Dollars ($50,000,000.00) as such amount is adjusted according 
to item 2 of this subparagraph (iii). 

c. The person employs more than five hundred (500) full-time or 
full-time equivalent employees per individual insured or is a member 
of an affiliated group employing more than one thousand (1,000) 
employees in the aggregate. 

d. The person is a not-for-profit organization or public entity 
generating annual budgeted expenditures of at least Thirty Million 
Dollars ($30,000,000.00) as such amount is. adjusted according to item 
2 of this subparagraph (iii). 

e. The person is a municipality with a population in excess of fifty 
thousand (50,000) persons. 

2. Effective on January 1, 2015, and every five (5) years thereafter, 
the amounts in items la, lb and Id of this subparagraph (iii) shall be 
adjusted to reflect the percentage change for such five-year period in the 
Consumer Price Index for All Urban Consumers published by the 
Federal Bureau of Labor Statistics of the United States Department of 
Labor. 

SOURCES: Codes, 1906, § 2609; Hemingway's 1917, § 5072; 1930, § 5195; § 1942, 
§ 5705-02; Laws, 1954, ch. 307, § 2; Laws, 1958, ch. 448, § 1; Laws, 1966, ch. 
532, § 1; Laws, 1993, ch. 308, § 1; Laws, 1995, eh. 314, § 1; Laws, 2000, ch. 
606, § 2; Laws, 2011, ch. 380, § 5; Laws, 2012, ch. 309, § 1, eff from and after 
July 1, 2012. 

Amendment Notes — The 2012 amendment in (1), inserted "a form" following "lines 
insurance producer" in the first sentence, deleted "and further showing that the amount 
of insurance procured from the eligible nonadmitted insurer or insurers is only the 
excess over the amount so procurable from licensed companies. Each such affidavit, 
which shall be effective for the term of the policy, shall be filed with the Commissioner 
of Insurance along with the report required in Section 83-21-25" and added the last 
sentence. 



2014 Supplement 



7 



§ 83-21-25 



Insurance 



§ 83-21-25. Report of surplus lines insurance producer; 
"gross premiums"; designation of procuring surplus lines 
insurance producer to make report and payment; exemp- 
tion from payment of surplus line premium tax on certain 
property risk [Subsection (2) repealed effective July 1, 
2013]. 

(1) The surplus lines insurance producer shall report under oath to the 
Commissioner of Insurance, within thirty (30) days from the first of January 
and July of each year, the amount of gross premiums received by him for such 
insurance in nonadmitted insurers, and shall pay to the Commissioner of 
Insurance a tax of four percent (4%) thereon. The term "gross premiums" shall 
mean the total gross amount of premiums received on each and every surplus 
lines insurance contract, less returned premiums. In default of the payment of 
any sum which may be due the state under this law, the Commissioner of 
Insurance may sue for the same. The surplus lines insurance producer shall 
keep a separate record of all transactions, as herein provided, open at all times 
to the inspection of the Commissioner of Insurance. The surplus lines insur- 
ance producer may designate another surplus lines insurance producer that 
actually procured the insurance from the nonadmitted insurer to report and 
pay, on behalf of the surplus lines insurance producer, to the Commissioner of 
Insurance the tax due the state under this law. The surplus lines insurance 
producer designated to pay the tax shall be deemed to have the same 
obligations and responsibilities for reporting and paying the tax due the state 
on the insurance procured from the nonadmitted insurer as the surplus lines 
insurance producer who was initially responsible for reporting and paying the 
tax, and the Commissioner of Insurance may sue such surplus lines insurance 
producer designated to pay the tax in the event such surplus lines insurance 
producer is in default of any sum which is due the state for which the 
designated surplus lines insurance producer is responsible or obligated to pay. 

(2) Notwithstanding any provision herein to the contrary, the four percent 
(4%) tax required in subsection (1) of this section shall not apply to any 
property risk written by and through the Department of Finance and Admin- 
istration on behalf of the State of Mississippi. This subsection shall stand 
repealed from and after July 1, 2013. 

SOURCES: Codes, 1906, § 2609; Hemingway's 1917, § 5072; 1930, § 5195; 1942, 
§ 5705-02; Laws, 1954, eh. 307, § 2; Laws, 1958, ch. 448, § 1; Laws, 1966, ch. 
532, § 1; Laws, 1993, ch. 308, § 2; Laws, 2011, ch. 380, § 6; Laws, 2012, ch. 
350, § 1, eff from and after passage (approved Apr. 16, 2012.) 

Amendment Notes — The 2012 amendment added (2), 



CHAPTER 23 

Insolvent Insurance Companies; Insurance Guaranty Association 



Article 5. 



Mississippi Life and Health Insurance Guaranty Associa- 
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tionAct 83-23-201 

Article 3. 
Insurance Guaranty Association. 



§ 83-23-123. Nonduplication of recovery. 

JUDICIAL DECISIONS 



2. Exhaustion requirement. 

Under the exhaustion of other insur- 
ance provision of Miss. Code Ann. § 83- 
23-123(1) (1999), the Mississippi Insur- 
ance Guaranty Association had to offset or 
reduce its obHgation to pay a covered 
claim from an insolvent workers' compen- 



sation insurer where the injured employee 
recovered on the same claim in a settle- 
ment with an uninsured motorist carrier, 
which was the full obligation of that in- 
surer. Miss. Ins. Guar. Ass'n v. Blakeney, 
54 So. 3d 203 (Miss. 2011). 



Article 5. 

Mississippi Life and Health Insurance Guaranty Association Act, 



Sec. 

83-23-205. Applicability of article. 
83-23-209. Definitions. 
83-23-215. Powers of association. 

83-23-217. Assessments against member insurers; classes; refunds; treatment of 
assessments on financial statements of member insurers; protest of 
assessment. 

83-23-219. Plan of operation; approval by commissioner; contents of plan. 
83-23-221. Duties of commissioner; enforcement of assessments against member 
insurers; appeal. 

83-23-223. Detection and prevention of insurer insolvencies or impairments. 
83-23-225. Liability of insolvent or impaired insurer for assessments. 
83-23-227. Regulation by commissioner; annual report. 

83-23-233. Stay of judicial proceedings upon order of liquidation, rehabilitation, or 
conservation. 

83-23-237. AppHcability of amendments by Chapter 358, Laws of 2014. 



§ 83-23-205. Applicability of article. 

(1) This article shall provide coverage for the policies and contracts 
specified in subsection (2)(a) of this section: 

(a) To persons v^ho, regardless of v^here they reside (except for nonresi- 
dent certificate holders under group policies or contracts), are the beneficia- 
ries, assignees or payees of the persons covered under paragraph (b); 

(b) To persons who are ov^ners of or certificate holders under the policies 
or contracts (other than unallocated annuity contracts and structured 
settlement annuities) and in each case v^ho: 

(i) Are residents; or 

(ii) Are not residents, but only under all of the follov^ing conditions: 
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1. The insurer that issued the pohcies or contracts is domiciled in 
this state; 

2. The states in which the persons reside have associations similar 
to the association created by this article; 

3. The persons are not eligible for coverage by an association in any 
other state due to the fact that the insurer was not licensed in the state 
at the time specified in the state's guaranty association law. 

(c) For unallocated annuity contracts specified in subsection (2)(a) of 
this section, paragraphs (a) and (b) of this subsection shall not apply, and 
this article shall (except as provided in paragraphs (e) and (f) of this 
subsection) provide coverage to: 

(i) Persons who are the owners of the unallocated annuity contracts if 
the contracts are issued to or in connection with a specific benefit plan 
whose plan sponsor has its principal place of business in this state; and 

(ii) Persons who are owners of unallocated annuity contracts issued 
to or in connection with government lotteries if the owners are residents. 

(d) For structured settlement annuities specified in subsection (2) (a) of 
this section, paragraphs (a) and (b) of this subsection shall not apply, and 
this article shall (except as provided in paragraphs (e) and (f) of this 
subsection) provide coverage to a person who is a payee under a structured 
settlement annuity (or beneficiary of a payee if the payee is deceased), if the 
payee: 

(i) Is a resident, regardless of where the contract owner resides, or 

(ii) Is not a resident, but only under both of the following conditions: 

1. a. The contract owner of the structured settlement annuity is a 
resident, or 

b. The contract owner of the structured settlement annuity is not 
a resident, but (A) the insurer that issued the structured settlement 
annuity is domiciled in this state; and (B) the state in which the 
contract owner resides has an association similar to the association 
created by this article; and 

2. Neither the payee (or beneficiary) nor the contract owner is 
eligible for coverage by the association of the state in which the payee or 
contract owner resides. 

(e) This article shall not provide coverage to: 

(i) A person who is a payee (or beneficiary) or a contract owner 
resident of this state, if the payee (or beneficiary) is afforded any coverage 
by the association of another state; or 

(ii) A person covered under paragraph (c) of this subsection, if any 
coverage is provided by the association of another state to the person. 

(f) This article is intended to provide coverage to a person who is a 
resident of this state and in special circumstances, to a nonresident. In order 
to avoid duplicate coverage, if a person who would otherwise receive 
coverage under this article is provided coverage under the laws of any other 
state, the person shall not be provided coverage under this article. In 
determining the application of the provisions of this paragraph, in situations 
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where a person could be covered by the association of more than one (1) state, 
whether as an owner, payee, beneficiary or assignee, this article shall be 
construed in conjunction with other state laws to result in coverage by only 
one (1) association. 

(2)(a) This article shall provide coverage to the persons specified in 
subsection (1) of this section for direct, nongroup life, health, or annuity 
policies or contracts and supplemental contracts to any of these, for certifi- 
cates under direct group policies and contracts, and for unallocated annuity 
contracts issued by member insurers, except as limited by this article. 
Annuity contracts and certificates under group annuity contracts include, 
but are not limited to, guaranteed investment contracts, deposit adminis- 
tration contracts, unallocated funding agreements, allocated funding agree- 
ments, structured settlement annuities, annuities issued to or in connection 
with government lotteries and any immediate or deferred annuity contracts, 
(b) This article shall not provide coverage for: 

(i) A portion of a policy or contract not guaranteed by the insurer, or 
under which the risk is borne by the policy or contract owner; 

(ii) A policy or contract of reinsurance, unless assumption certificates 
have been issued pursuant to the reinsurance policy or contract; 

(iii) A portion of a policy or contract to the extent that the rate of 
interest on which it is based, or the interest rate, crediting rate or similar 
factor determined by use of an index or other external reference stated in 
the policy or contract employed in calculating returns or changes in value: 

1. Averaged over the period of four (4) years prior to the date on 
which the member insurer becomes an impaired or insolvent insurer 
under this article, whichever is earlier, exceeds the rate of interest 
determined by subtracting two (2) percentage points from Moody's 
Corporate Bond Yield Average averaged for that same four-year period 
or for such lesser period if the policy or contract was issued less than 
four (4) years before the member insurer becomes an impaired or 
insolvent insurer under this article, whichever is earlier; and 

2. On and after the date on which the member insurer becomes an 
impaired or insolvent insurer under this article, whichever is earlier, 
exceeds the rate of interest determined by subtracting three (3) percent- 
age points from Moody's Corporate Bond Yield Average as most recently 
available; 

(iv) A portion of a policy or contract issued to a plan or program of an 
employer, association or other person to provide life, health or annuity 
benefits to its employees, members or others to the extent that the plan or 
program is self-funded or uninsured, including, but not limited to, benefits 
payable by an employer, association or other person under: 

1. A Multiple Employer Welfare Arrangement as defined in 29 
uses Section 1002(40); 

2. A minimum premium group insurance plan; 

3. A stop-loss group insurance plan; or 

4. An administrative services only contract; 
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(v) A portion of a policy or contract to the extent that it provides for: 

1. Dividends or experience rating credits; 

2. Voting rights; or 

3. Payment of any fees or allowances to any person, including the 
policy or contract owner, in connection with the service to or adminis- 
tration of the policy or contract; 

(vi) A policy or contract issued in this state by a member insurer at a 
time when it was not licensed or did not have a certificate of authority to 
issue such policy or contract in this state; 

(vii) An unallocated annuity contract issued to or in connection with 
a benefit plan protected under the federal Pension Benefit Guaranty 
Corporation, regardless of whether the federal Pension Benefit Guaranty 
Corporation has yet become liable to make any payments with respect to 
the benefit plan; 

(viii) A portion of any unallocated annuity contract that is not issued 
to or in connection with a specific employee, union or association of natural 
persons benefit plan or a government lottery; 

(ix) A portion of a policy or contract to the extent that the assess- 
ments required by Section 83-23-217 with respect to the policy or contract 
are preempted by federal or state law; 

(x) An obligation that does not arise under the express written terms 
of the policy or contract issued by the insurer to the contract owner or 
policy owner, including without limitation: 

1. Claims based on marketing materials; 

2. Claims based on side letters, riders or other documents that 
were issued by the insurer without meeting applicable policy form filing 
or approval requirements; 

3. Misrepresentations of or regarding policy benefits; 

4. Extra-contractual claims; or 

5. A claim for penalties or consequential or incidental damages; 

(xi) A contractual agreement that establishes the member insurer's 
obligations to provide a book value accounting guaranty for defined 
contribution benefit plan participants by reference to a portfolio of assets 
that is owned by the benefit plan or its trustee, which in each case is not 
an affiliate of the member insurer; 

(xii) A portion of a policy or contract to the extent it provides for 
interest or other changes in value to be determined by the use of an index 
or other external reference stated in the policy or contract, but which have 
not been credited to the policy or contract, or as to which the policy or 
contract owner's rights are subject to forfeiture, as of the date the member 
insurer becomes an impaired or insolvent insurer under this article, 
whichever is earlier. If a policy's or contract's interest or changes in value 
are credited less frequently than annually, then for purposes of determin- 
ing the values that have been credited and are not subject to forfeiture 
under this paragraph, the interest or change in value determined by using 
the procedures defined in the policy or contract will be credited as if the 
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contractual date of crediting interest or changing values was the date of 
impairment or insolvency, whichever is earlier, and will not be subject to 
forfeiture; and 

(xiii) A policy or contract providing any hospital, medical, prescrip- 
tion drug or other health care benefits pursuant to Part C or Part D of 
Subchapter XVIII, Chapter 7 of Title 42 of the United States Code 
(commonly known as Medicare Part C & D or any regulations issued 
pursuant thereto. 

(3) The benefits that the association may become obligated to cover shall 
in no event exceed the lesser of: 

(a) The contractual obligations for which the insurer is liable or would 
have been liable if it were not an impaired or insolvent insurer; or 

(b) (i) With respect to any one (1) life, regardless of the number of 
policies or contracts: 

1. Three Hundred Thousand Dollars ($300,000.00) in Hfe insurance 
death benefits, but not more than One Hundred Thousand Dollars 
($100,000.00) in net cash surrender and net cash withdrawal values for 
life insurance; 

2. In health insurance benefits: 

a. One Hundred Thousand Dollars ($100,000.00) for coverages 
not defined as disability insurance or basic hospital, medical and 
surgical insurance or major medical insurance or long-term care 
insurance, including any net cash surrender and net cash withdrawal 
values; 

b. Three Hundred Thousand Dollars ($300,000.00) for disability 
insurance and Three Hundred Thousand Dollars ($300,000.00) for 
long-term care insurance; 

c. Five Hundred Thousand Dollars ($500,000.00) for basic hospi- 
tal medical and surgical insurance or major medical insurance; or 

3. Two Hundred Fifty Thousand Dollars ($250,000.00) in the pres- 
ent value of annuity benefits, including net cash surrender and net cash 
withdrawal values; 

(ii) With respect to each individual participating in a governmental 
retirement benefit plan established under Section 401, 403(b) or 457 of the 
United States Internal Revenue Code covered by an unallocated annuity 
contract or the beneficiaries of each such individual if deceased, in the 
aggregate, Two Hundred Fifty Thousand Dollars ($250,000.00) in present 
value annuity benefits, including net cash surrender and net cash with- 
drawal values; 

(iii) With respect to each payee of a structured settlement annuity (or 
beneficiary or beneficiaries of the payee if deceased). Two Hundred Fifty 
Thousand Dollars ($250,000.00) in present value annuity benefits, in the 
aggregate, including net cash surrender and net cash withdrawal values, 
if any; 

(iv) However, in no event shall the association be obligated to cover 
more than (a) an aggregate of Three Hundred Thousand Dollars 
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($300,000.00) in benefits with respect to any one (1) life under paragraphs 
(b) (i), (b) (ii) and (b) (iii) of this subsection except with respect to benefits 
for basic hospital, medical and surgical insurance and major medical 
insurance under paragraph (b) (i) of this subsection, in which case the 
aggregate liability of the association shall not exceed Five Hundred 
Thousand Dollars ($500,000.00) with respect to any one (1) individual, or 
(b) with respect to one (1) owner of multiple nongroup policies of life 
insurance, whether the policy owner is an individual, firm, corporation or 
other person, and whether the persons insured are officers, managers, 
employees or other persons, more than Five Million Dollars 
($5,000,000.00) in benefits, regardless of the number of policies and 
contracts held by the owner; 

(v) With respect to either (a) one (1) contract owner provided coverage 
under subsection (1) (c) (ii) of this section; or (b) one (1) plan sponsor whose 
plans own directly or in trust one or more unallocated annuity contracts 
not included in paragraph (b) (ii) of this subsection. Five Million Dollars 
($5,000,000.00) in benefits, irrespective of the number of contracts with 
respect to the contract owner or plan sponsor. However, in the case where 
one or more unallocated annuity contracts are covered contracts under 
this article and are owned by a trust or other entity for the benefit of two 
(2) or more plan sponsors, coverage shall be afforded by the association if 
the largest interest in the trust or entity owning the contract or contracts 
is held by a plan sponsor whose principal place of business is in this state 
and in no event shall the association be obligated to cover more than Five 
MiUion Dollars ($5,000,000.00) in benefits with respect to all these 
unallocated contracts; 

(vi) The limitations set forth in this subsection are limitations on the 
benefits for which the association is obligated before taking into account 
either its subrogation and assignment rights or the extent to which those 
benefits could be provided out of the assets of the impaired or insolvent 
insurer attributable to covered policies. The costs of the association's 
obligations under this article may be met by the use of assets attributable 
to covered policies or reimbursed to the association pursuant to its 
subrogation and assignment rights. 

(4) In performing its obligations to provide coverage under Section 83-23- 
215, the association shall not be required to guarantee, assume, reinsure or 
perform, or cause to be guaranteed, assumed, reinsured or performed, the 
contractual obligations of the insolvent or impaired insurer under a covered 
policy or contract that do not materially affect the economic values or economic 
benefits of the covered policy or contract. 

SOURCES: Laws, 1985, ch. 482, § 3; Laws, 1990, ch. 546, § 2; Laws, 1999, ch. 365, 
§ 1; Laws, 2014, ch. 358, § 1, eff from and after passage (approved Mar. 17, 
2014.) 

Amendment Notes — The 2014 amendment in (l)(d)(ii)l.b., substituted "(A)" and 
"(B)" for "(1)" and "(2)"; in (2)(b)(iii), added "or the interest . . . changes in value:" at the 
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end; in (2)(b)(iii)l. and (2)(b)(iii)2., substituted "member insurer becomes an impaired 
or insolvent insurer under this article, whichever is earlier" for "association becomes 
obligated with respect to such policy or contract", in (2)(b)(iii)l., substituted "the" for 
"a", and "member insurer becomes an impaired or insolvent insurer under this article, 
whichever is earlier" for "association became obligated"; in (2)(b)(iv)l., substituted 
"1002(40)" for "1144" at the end; in (2)(b)(x)5., deleted "and" following "incidental 
damages;" in (2)(b)(xi) and (3)(b)(v), substituted a semicolon for the period at the end of 
the sentence; and added (2)(b)(xii) and (2)(b)(xiii); in (3)(b)(i)2.a. inserted "or long-term 
care insurance" and (3)(b)(i)2.b., inserted "and Three Hundred Thousand Dollars 
($300,000.00) for long-term care insurance"; and in (3)(b)(i)3., (3)(b)(ii), and (3)(b)(iii), 
substituted "Two Hundred Fifty Thousand Dollars ($250,000.00)" for "One Hundred 
Thousand Dollars ($100,000.00)." 

§ 83-23-209. Definitions. 

As used in this article: 

(a) "Account" means either of the two (2) accounts created under Section 
83-23-211. 

(b) "Association" means the Mississippi Life and Health Insurance 
Guaranty Association created under Section 83-23-211. 

(c) "Authorized assessment" or the term "authorized" when used in the 
context of assessments means a resolution by the board of directors has been 
passed whereby an assessment will be called immediately or in the future 
from member insurers for a specified amount. An assessment is authorized 
when the resolution is passed. 

(d) "Benefit plan" means a specific employee, union or association of 
natural persons benefit plan. 

(e) "Called assessment" or the term "called" when used in the context of 
assessments means that a notice has been issued by the association to 
member insurers requiring that an authorized assessment be paid within 
the time frame set forth within the notice. An authorized assessment 
becomes a called assessment when notice is mailed by the association to 
member insurers. 

if) "Commissioner" means the Commissioner of Insurance of this state. 

(g) "Contractual obligation" means an obligation under a policy or 
contract or certificate under a group policy or contract, or portion thereof for 
which coverage is provided under Section 83-23-205. 

(h) "Covered policy" means a policy or contract or portion of a policy or 
contract for which coverage is provided under Section 83-23-205. 

(i) "Extra-contractual claims" shall include, for example, claims relating 
to bad faith in the payment of claims, punitive or exemplary damages or 
attorneys' fees and costs. 

(j) "Impaired insurer" means a member insurer which, after April 9, 
1985, is not an insolvent insurer, and is placed under an order of rehabili- 
tation or conservation by a court of competent jurisdiction. 

(k) "Insolvent insurer" means a member insurer which after April 9, 
1985, is placed under an order of liquidation by a court of competent 
jurisdiction with a finding of insolvency. 
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(Z) "Member insurer" means an insurer licensed or that holds a certifi- 
cate of authority to transact in this state any kind of insurance for which 
coverage is provided under Section 83-23-205, and includes any insurer 
whose license or certificate of authority in this state may have been 
suspended, revoked, not renewed or voluntarily withdrawn, but does not 
include: 

(i) A hospital or medical service organization whether profit or 
nonprofit; 

(ii) A health maintenance organization; 

(iii) A fraternal benefit society; 

(iv) A mandatory state pooling plan; 

(v) A mutual assessment company or other person that operates on 
an assessment basis; 

(vi) An insurance exchange; 

(vii) An organization that has a certificate or license limited to the 
issuance of charitable gift annuities; or 

(viii) Any entity similar to any of the above. 

(m) "Moody's Corporate Bond Yield Average" means the Monthly Aver- 
age Corporates as published by Moody's Investors Service, Inc., or any 
successor thereto. 

(n) "Owner" of a policy or contract and "policy owner" and "contract 
owner" mean the person who is identified as the legal owner under the terms 
of the policy or contract or who is otherwise vested with legal title to the 
policy or contract through a valid assignment completed in accordance with 
the terms of the policy or contract and properly recorded as the owner on the 
books of the insurer. The terms owner, contract owner and policy owner do 
not include persons with a mere beneficial interest in a policy or contract. 

(o) "Person" means any individual, corporation, limited liability com- 
pany, partnership, association, governmental body or entity or voluntary 
organization. 

(p) "Plan sponsor" means: 

(i) The employer in the case of a benefit plan established or main- 
tained by a single employer; 

(ii) The employee organization in the case of a benefit plan estab- 
lished or maintained by an employee organization; or 

(iii) In a case of a benefit plan established or maintained by two (2) or 
more employers or jointly by one or more employers and one or more 
employee organizations, the association, committee, joint board of trust- 
ees, or other similar group of representatives of the parties who establish 
or maintain the benefit plan. 

(q) "Premiums" means amounts or considerations (by whatever name 
called) received on covered policies or contracts less returned premiums, 
considerations and deposits, and less dividends and experience credits. 
"Premiums" does not include amounts or considerations received for policies 
or contracts or for the portions of policies or contracts for which coverage is 
not provided under Section 83-23-205(2), except that assessable premium 
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shall not be reduced on account of Sections 83-23-205(2)(b)(iii) relating to 
interest limitations and 83-23-205(3) (b) relating to limitations with respect 
to one (1) individual, one (1) participant and one (1) contract owner. 
"Premiums" shall not include: 

(i) Premiums in excess of Five Million Dollars ($5,000,000.00) on an 
unallocated annuity contract not issued under a governmental retirement 
benefit plan (or its trustee) established under Section 401, 403(b) or 457 of 
the United States Internal Revenue Code; or 

(ii) With respect to multiple nongroup policies of life insurance owned 
by one (1) owner, whether the policy owner is an individual, firm, 
corporation or other person, and whether the persons insured are officers, 
managers, employees or other persons, premiums in excess of Five Million 
Dollars ($5,000,000.00) with respect to these policies or contracts, regard- 
less of the number of policies or contracts held by the owner. 

(r) "Principal place of business" of a plan sponsor or a person other than 
a natural person means the single state in which the natural persons who 
establish policy for the direction, control and coordination of the operations 
of the entity as a whole primarily exercise that function, determined by the 
association in its reasonable judgment by considering the following factors: 

(i) The state in which the primary executive and administrative 
headquarters of the entity is located; 

(ii) The state in which the principal office of the chief executive officer 
of the entity is located; 

(iii) The state in which the board of directors (or similar governing 
person or persons) of the entity conducts the majority of its meetings; 

(iv) The state in which the executive or management committee of the 
board of directors (or similar governing person or persons) of the entity 
conducts the majority of its meetings; 

(v) The state from which the management of the overall operations of 
the entity is directed; and 

(vi) In the case of a benefit plan sponsored by affiliated companies 
comprising a consolidated corporation, the state in which the holding 
company or controlling affiliate has its principal place of business as 
determined using the above factors. 

However, in the case of a plan sponsor, if more than fifty percent (50%) 
of the participants in the benefit plan are employed in a single state, that 
state shall be deemed to be the principal place of business of the plan 
sponsor. 

The principal place of business of a plan sponsor of a benefit plan 
described in paragraph (p) (iii) of this section shall be deemed to be the 
principal place of business of the association, committee, joint board of 
trustees or other similar group of representatives of the parties who 
establish or maintain the benefit plan that, in lieu of a specific or clear 
designation of a principal place of business, shall be deemed to be the 
principal place of business of the employer or employee organization that 
has the largest investment in the benefit plan in question. 
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(s) "Receivership court" means the court in the insolvent or impaired 
insurer's state having jurisdiction over the conservation, rehabihtation or 
liquidation of the insurer. 

(t) "Resident" means a person to whom a contractual obligation is owed 
and who resides in this state on the date of entry of a court order that 
determines a member insurer to be an impaired insurer or a court order that 
determines a member insurer to be an insolvent insurer, whichever occurs 
first. A person may be a resident of only one (1) state, which in the case of a 
person other than a natural person shall be its principal place of business. 
Citizens of the United States that are either (i) residents of foreign countries, 
or (ii) residents of United States possessions, territories or protectorates that 
do not have an association similar to the association created by this article, 
shall be deemed residents of the state of domicile of the insurer that issued 
the policies or contracts. 

(u) "Structured settlement annuity" means an annuity purchased in 
order to fund periodic payments for a plaintiff or other claimant in payment 
for or with respect to personal injury suffered by the plaintiff or other 
claimant. 

(v) "State" means a state, the District of Columbia, Puerto Rico, and a 
United States possession, territory or protectorate. 

(w) "Supplemental contract" means a written agreement entered into 
for the distribution of proceeds under a life, health or annuity policy or 
contract. 

(x) "Unallocated annuity contract" means an annuity contract or group 
annuity certificate which is not issued to and owned by an individual, except 
to the extent of any annuity benefits guaranteed to an individual by an 
insurer under such contract or certificate. 

SOURCES: Laws, 1985, ch. 482, § 5; Laws, 1990, ch. 546, § 3; Laws, 1999, ch. 365, 
§ 3; Laws, 2014, ch. 358, § 2, eff from and after passage (approved Mar. 17, 
2014.) 

Amendment Notes — The 2014 amendment, in (i), substituted "attorneys'" for 
"attorney's"; in (l)(iv), deleted "or" from the end; inserted (vii) and redesignated 
remaining subsections accordingly; in (q), deleted "any" following "does not include" 
from the beginning of the second sentence. 

§ 83-23-215. Powers of association. 

(1) If a member insurer is an impaired insurer, the association may, in its 
discretion, and subject to any conditions imposed by the association that do not 
impair the contractual obligations of the impaired insurer, and that are 
approved by the commissioner: 

(a) Guarantee, assume or reinsure, or cause to be guaranteed, assumed 
or reinsured, any or all of the policies or contracts of the impaired insurer; or 

(b) Provide such monies, pledges, loans, notes, guarantees or other 
means as are proper to effectuate paragraph (a), and assure payment of the 
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contractual obligations of the impaired insurer pending action under para- 
graph (a). 

(2) If a member insurer is an insolvent insurer, the association shall, in its 
discretion, either: 

(a) (i)l. Guarantee, assume or reinsure, or cause to be guaranteed, 
assumed or reinsured, the policies or contracts of the insolvent insurer; 
or 

2. Assure payment of the contractual obligations of the insolvent 
insurer; and 

(ii) Provide monies, pledges, loans, notes, guarantees or other means 
reasonably necessary to discharge the association's duties; or 

(b) Provide benefits and coverages in accordance with the following 
provisions: 

(i) With respect to life and health insurance policies and annuities, 
assure payment of benefits for premiums identical to the premiums and 
benefits (except for terms of conversion and renewability) that would have 
been payable under the policies or contracts of the insolvent insurer, for 
claims incurred: 

1. With respect to group policies and contracts, not later than the 
earlier of the next renewal date under those policies or contracts or 
forty-five (45) days, but in no event less than thirty (30) days, after the 
date on which the association becomes obligated with respect to the 
policies and contracts; 

2. With respect to nongroup policies, contracts and annuities not 
later than the earlier of the next renewal date (if any) under the policies 
or contracts or one (1) year, but in no event less than thirty (30) days, 
from the date on which the association becomes obligated with respect to 
the policies or contracts; 

(ii) Make diligent efforts to provide all known insureds or annuitants 
(for nongroup policies and contracts), or group policy owners with respect 
to group policies and contracts, thirty (30) days' notice of the termination 
(pursuant to subparagraph (i) of this paragraph) of the benefits provided; 

(iii) With respect to nongroup life and health insurance policies and 
annuities covered by the association, make available to each known 
insured or annuitant, or owner if other than the insured, or annuitant, and 
with respect to an individual formerly insured or formerly an annuitant 
under a group policy who is not eligible for replacement group coverage, 
make available substitute coverage on an individual basis in accordance 
with the provisions of subparagraph (iv), if the insureds or annuitants had 
a right under law or the terminated policy or annuity to convert coverage 
to individual coverage or to continue an individual policy or annuity in 
force until a specified age or for a specified time, during which the insurer 
had no right unilaterally to make changes in any provision of the policy or 
annuity or had a right only to make changes in premium by class; 

(iv) l. In providing the substitute coverage required under subpara- 
graph (iii), the association may offer either to reissue the terminated 
coverage or to issue an alternative policy; 
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2. Alternative or reissued policies shall be offered without requir- 
ing evidence of insurability, and shall not provide for any waiting period 
or exclusion that would not have applied under the terminated policy; 

3. The association may reinsure any alternative or reissued policy. 

(v) l. Alternative policies adopted by the association shall be subject 
to the approval of the domiciliary insurance commissioner and the 
receivership court. The association may adopt alternative policies of 
various types for future issuance without regard to any particular 
impairment or insolvency; 

2. Alternative policies shall contain at least the minimum statutory 
provisions required in this state and provide benefits that shall not be 
unreasonable in relation to the premium charged. The association shall 
set the premium in accordance with a table of rates which it shall adopt. 
The premium shall reflect the amount of insurance to be provided and 
the age and class of risk of each insured, but shall not reflect any 
changes in the health of the insured after the original policy was last 
underwritten; 

3. Any alternative policy issued by the association shall provide 
coverage of a type similar to that of the policy issued by the impaired or 
insolvent insurer, as determined by the association; 

(vi) If the association elects to reissue terminated coverage at a 
premium rate different from that charged under the terminated policy, the 
premium shall be set by the association in accordance with the amount of 
insurance provided and the age and class of risk, subject to approval of the 
domiciliary insurance commissioner and the receivership court; 

(vii) The association's obligations with respect to coverage under any 
policy of the impaired or insolvent insurer or under any reissued or 
alternative policy shall cease on the date such coverage or policy is 
replaced by another similar policy by the policy owner, the insured or the 
association; and 

(viii) When proceeding under subsection (2) of this section with 
respect to any policy or contract carrying guaranteed minimum interest 
rates, the association shall assure the payment or crediting of a rate of 
interest consistent with Section 83-23-205(2)(b)(iii). 

(3) Nonpayment of premiums within thirty-one (31) days after the date 
required under the terms of any guaranteed, assumed, alternative or reissued 
policy or contract or substitute coverage shall terminate the association's 
obligations under the policy or coverage under this article with respect to the 
policy or coverage, except with respect to any claims incurred or any net cash 
surrender value which may be due in accordance with the provisions of this 
article. 

(4) Premiums due for coverage after entry of an order of liquidation of an 
insolvent insurer shall belong to and be payable at the direction of the 
association. If the liquidator of an insolvent insurer requests, the association 
shall provide a report to the liquidator regarding such premium collected by 
the association. The association shall be liable for unearned premiums due to 
policy or contract owners arising after the entry of such order. 
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(5) The protection provided by this article shall not apply where any 
guaranty protection is provided to residents of this state by the laws of the 
domiciliary state or jurisdiction of the impaired or insolvent insurer other than 
this state. 

(6) In carrying out its duties under subsection (2) of this section, the 
association may: 

(a) Subject to approval by a court in this state, impose permanent policy 
or contract liens in connection with any guarantee, assumption or reinsur- 
ance agreement, if the association finds that the amounts which can be 
assessed under this article are less than the amounts needed to assure full 
and prompt performance of the association's duties under this article, or that 
the economic or financial conditions as they affect member insurers are 
sufficiently adverse to render the imposition of such permanent policy or 
contract liens, to be in the public interest; 

(b) Subject to approval by a court in this state, impose temporary 
moratoriums or liens on payments of cash values and policy loans, or any 
other right to withdraw funds held in conjunction with policies or contracts, 
in addition to any contractual provisions for deferral of cash or policy loan 
value. In addition, in the event of a temporary moratorium or moratorium 
charge imposed by the receivership court on payment of cash values or policy 
loans, or on any other right to withdraw funds held in conjunction with 
policies or contracts, out of the assets of the impaired or insolvent insurer, 
the association may defer the payment of cash values, policy loans or other 
rights by the association for a period of the moratorium or moratorium 
charge imposed by the receivership court, except for claims covered by the 
association to be paid in accordance with a hardship procedure established 
by the liquidator or rehabilitator and approved by the receivership court. 

(7) A deposit in this state, held pursuant to law or required by the 
commissioner for the benefit of creditors, including policy owners, not turned 
over to the domiciliary liquidator upon the entry of a final order of liquidation 
or order approving a rehabilitation plan of an insurer domiciled in this state or 
in a reciprocal state, pursuant to Section 83-24-103 of the Insurers Rehabili- 
tation and Liquidation Act, shall be promptly paid to the association. The 
association shall be entitled to retain a portion of any amount so paid to it 
equal to the percentage determined by dividing the aggregate amount of policy 
owners' claims related to that insolvency for which the association has 
provided statutory benefits by the aggregate amount of all policy owners' 
claims in this state related to that insolvency and shall remit to the domiciliary 
receiver the amount so paid to the association less the amount retained 
pursuant to this subsection. Any amount so paid to the association and 
retained by it shall be treated as a distribution of estate assets pursuant to 
Section 83-24-67 of the Insurers Rehabilitation and Liquidation Act or similar 
provision of the state of domicile of the impaired or insolvent insurer. 

(8) If the association fails to act within a reasonable period of time with 
respect to an insolvent insurer as provided in subsection (2) of this section, the 
commissioner shall have the powers and duties of the association under this 
article with respect to the insolvent insurer. 
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(9) The association may render assistance and advice to the commis- 
sioner, upon the commissioner's request, concerning rehabihtation, payment of 
claims, continuance of coverage or the performance of other contractual 
obligations of an impaired or insolvent insurer. 

(10) The association shall have standing to appear or intervene before a 
court or agency in this state with jurisdiction over an impaired or insolvent 
insurer concerning which the association is or may become obligated under 
this article or with jurisdiction over any person or property against which the 
association may have rights through subrogation or otherwise. Standing shall 
extend to all matters germane to the powers and duties of the association, 
including, but not limited to, proposals for reinsuring, modifying or guaran- 
teeing the policies or contracts of the impaired or insolvent insurer and the 
determination of the policies or contracts and contractual obligations. The 
association shall also have the right to appear or intervene before a court or 
agency in another state with jurisdiction over an impaired or insolvent insurer 
for which the association is or may become obligated or with jurisdiction over 
any person or property against whom the association may have rights through 
subrogation or otherwise. 

(11) (a) A person receiving benefits under this article shall be deemed to 
have assigned the rights under, and any causes of action against any person 
for losses arising under, resulting from or otherwise relating to, the covered 
policy or contract to the association to the extent of the benefits received 
because of this article, whether the benefits are payments of or on account of 
contractual obligations, continuation of coverage or provision of substitute or 
alternative coverages. The association may require an assignment to it of 
such rights and causes of action by any payee, policy or contract owner, 
beneficiary, insured or annuitant as a condition precedent to the receipt of 
any right or benefits conferred by this article upon the person. 

(b) The subrogation rights of the association under this subsection shall 
have the same priority against the assets of the impaired or insolvent 
insurer as that possessed by the person entitled to receive benefits under 
this article. 

(c) In addition to paragraphs (a) and (b) above, the association shall 
have all common law rights of subrogation and any other equitable or legal 
remedy that would have been available to the impaired or insolvent insurer 
or owner, beneficiary or payee of a policy or contract with respect to such 
policy or contracts (including without limitation, in the case of a structured 
settlement annuity, any rights of the owner, beneficiary or payee of the 
annuity, to the extent of benefits received pursuant to this article, against a 
person originally or by succession responsible for the losses arising from the 
personal injury relating to the annuity or payment therefor), excepting any 
such person responsible solely by reason of serving as an assignee in respect 
of a qualified assignment under Internal Revenue Code Section 130. 

(d) If the preceding provisions of this subsection are invalid or ineffec- 
tive with respect to any person or claim for any reason, the amount payable 
by the association with respect to the related covered obligations shall be 
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reduced by the amount realized by any other person with respect to the 
person or claim that is attributable to the policies (or portion thereof) 
covered by the association. 

(e) If the association has provided benefits with respect to a covered 
obligation and a person recovers amounts as to which the association has 
rights as described in the preceding paragraphs of this subsection, the 
person shall pay to the association the portion of the recovery attributable to 
the policies (or portion thereof) covered by the association. 

(12) In addition to the rights and powers elsewhere in this article, the 
association may: 

(a) Enter into such contracts as are necessary or proper to carry out the 
provisions and purposes of this article; 

(b) Sue or be sued, including taking any legal actions necessary or 
proper to recover any unpaid assessments under Section 83-23-217 and to 
settle claims or potential claims against it; 

(c) Borrow money to effect the purposes of this article; any notes or 
other evidence of indebtedness of the association not in default shall be legal 
investments for domestic insurers and may be carried as admitted assets; 

(d) Employ or retain such persons as are necessary or appropriate to 
handle the financial transactions of the association, and to perform such 
other functions as become necessary or proper under this article; 

(e) Take such legal action as may be necessary or appropriate to avoid 
or recover payment of improper claims; 

if) Exercise, for the purposes of this article and to the extent approved 
by the commissioner, the powers of a domestic life or health insurer, but in 
no case may the association issue insurance policies or annuity contracts 
other than those issued to perform its obligations under this article; 

(g) Organize itself as a corporation or in other legal form permitted by 
the laws of the state; 

(h) Request information from a person seeking coverage from the 
association in order to aid the association in determining its obligations 
under this article with respect to the person, and the person shall promptly 
comply with the request; and 

(i) Take other necessary or appropriate action to discharge its duties 
and obligations under this article or to exercise its powers under this article. 

(13) The association may join an organization of one or more other state 
associations of similar purposes, to further the purposes and administer the 
powers and duties of the association. 

(14) (a)(i) At any time within one hundred eighty (180) days of the date of 
the order of liquidation, the association may elect to succeed to the rights 
and obligations of the ceding member insurer that relate to policies or 
annuities covered, in whole or in part, by the association, under any one or 
more indemnity reinsurance contracts entered into by the insolvent 
insurer and its reinsurers and selected by the association. Any such 
assumption shall be effective as of the date of the order of liquidation. The 
election shall be effected by the association or the National Organization 
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of Life and Health Insurance Guaranty Associations (NOLHGA) on its 
behalf sending written notice, return receipt requested to the affected 
reinsurers. 

(ii) To facilitate the earliest practicable decision about whether to 
assume any of the contracts of reinsurance, and in order to protect the 
financial position of the estate, the receiver and each reinsurer of the 
ceding member insurer shall make available upon request to the associa- 
tion or to NOLHGA on its behalf as soon as possible after commencement 
of formal delinquency proceedings 

1. Copies of in-force contracts of reinsurance and all related files 
and records relevant to the determination of whether such contracts 
should be assumed, and 

2. Notices of any defaults under the reinsurance contracts or any 
known event or condition which with the passage of time could become 
a default under the reinsurance contracts. 

(iii) The following items 1 through 4 shall apply to reinsurance 
contracts so assumed by the association: 

1. The association shall be responsible for all unpaid premiums due 
under the reinsurance contracts (for periods both before and after the 
date of the order of liquidation), and shall be responsible for the 
performance of all other obligations to be performed after the coverage 
date, in each case which relate to contracts covered (in whole or in part) 
by the association. The association may charge policies or annuities 
covered in part by the association, through reasonable allocation meth- 
ods, the costs for reinsurance in excess of the obligations of the 
association and shall provide notice and an accounting of these charges 
to the liquidator; 

2. The association shall be entitled to any amounts payable by the 
reinsurer under the reinsurance contracts with respect to losses or 
events that occur in periods after the date of the order of liquidation and 
that relate to policies or annuities covered, in whole or in part, by the 
association provided that, upon receipt of any such amounts, the 
association shall be obliged to pay to the beneficiary under the policy or 
annuity on account of which the amounts were paid a portion of the 
amount equal to the lesser of: 

a. The amount received by the association, and 

b. The excess of the amount received by the association over the 
amount equal to the benefits paid by the association on account of the 
policy or annuity less the retention of the insurer applicable to the loss 
or event; 

3. Within thirty (30) days following the association's election (the 
"election date"), the association and each reinsurer under contracts 
assumed by the association shall calculate the net balance due to or from 
the association under each reinsurance contract as of the election date 
with respect to policies or annuities covered, in whole or in part, by the 
association, which calculation shall give full credit to all items paid by 
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either the insurer or its receiver or the reinsurer prior to the election 
date. The reinsurer shall pay the receiver any amounts due for losses or 
events prior to the date of the order of liquidation, subject to any set-ofF 
for premiums unpaid for periods prior to the date, and the association or 
reinsurer shall pay any remaining balance due the other, in each case 
within five (5) days of the completion of the aforementioned calculation. 
Any disputes over the amounts due to either the association or the 
reinsurer shall be resolved by arbitration pursuant to the terms of the 
affected reinsurance contracts or, if the contract contains no arbitration 
clause, as otherwise provided by law. If the receiver has received any 
amounts due the association pursuant to subparagraph (ii), the receiver 
shall remit the same to the association as promptly as practicable; 

4. If the association or receiver, within sixty (60) days of the 
election date, pays the unpaid premiums due for periods both before and 
after the election date that relate to policies or annuities covered, in 
whole or in part, by the association, the reinsurer shall not be entitled 
to terminate the reinsurance contracts for failure to pay premium 
(insofar as the reinsurance contracts) relate to policies or annuities 
covered in whole or in part, by the association and shall not be entitled 
to set off any unpaid amounts due under other contracts, or unpaid 
amounts due from parties other than the association against amounts 
due the association. 

(b) During the period from the date of the order of liquidation until the 
election date (or, if the election date does not occur, until one hundred eighty 
(180) days after the date of the order of liquidation): 

(i) l. Neither the association nor the reinsurer shall have any rights 
or obligations under reinsurance contracts that the association has the 
right to assume under paragraph (a), whether for periods prior to or 
after the date of the order of liquidation; and 

2. The reinsurer, the receiver and the association shall, to the 
extent practicable, provide each other data and record reasonably 
requested; 

(ii) Provided that once the association has elected to assume a 
reinsurance contract, the parties' rights and obligations shall be governed 
by paragraph (a). 

(c) If the association does not elect to assume a reinsurance contract by 
the election date pursuant to paragraph (a), the association shall have no 
rights or obligations, in each case for periods both before and after the date 
of the order of liquidation, with respect to the reinsurance contract. 

(d) When policies or annuities, or covered obligations with respect 
thereto, are transferred to an assuming insurer, reinsurance on the policies 
or annuities may also be transferred by the association, in the case of 
contracts assumed under paragraph (a), subject to the following: 

(i) Unless the reinsurer and the assuming insurer agree otherwise, 
the reinsurance contract transferred shall not cover any new policies of 
insurance or annuities in addition to those transferred; 



2014 Supplement 



25 



§ 83-23-215 



Insurance 



(ii) The obligations described in paragraph (a) of this subsection shall 
no longer apply with respect to matters arising after the effective date of 
the transfer; and 

(iii) Notice shall be given in writing, return receipt requested, by the 
transferring party to the affected reinsurer not less than thirty (30) days 
prior to the effective date of the transfer. 

(e) The provisions of this subsection shall supersede the provisions of 
any law or of any affected reinsurance contract that provides for or 
requires any payment of reinsurance proceeds, on account of losses or 
events that occur in periods after the date of the order of liquidation, to the 
receiver of the insolvent insurer or any other person. The receiver shall 
remain entitled to any amounts payable by the reinsurer under the 
reinsurance contracts with respect to losses or events that occur in periods 
prior to the date of the order of liquidation (subject to applicable setoff 
provisions). 

(f) Except as otherwise provided in this subsection, nothing in this 
subsection shall alter or modify the terms and conditions of any reinsur- 
ance contract. Nothing in this subsection shall abrogate or limit any rights 
of any reinsurer to claim that it is entitled to rescind a reinsurance 
contract. Nothing in this subsection shall give a policyholder or beneficiary 
an independent cause of action against a reinsurer that is not otherwise 
set forth in the reinsurance contract. Nothing in this subsection shall limit 
or affect the association's rights as a creditor of the estate against the 
assets of the estate. Nothing in this subsection shall apply to reinsurance 
agreements covering property or casualty risks. 

(15) The board of directors of the association shall have discretion and 
may exercise a reasonable business judgment to determine the means by 
which the association is to provide the benefits of this article in an economical 
and efficient manner. 

(16) Where the association has arranged or offered to provide the benefits 
of this article to a covered person under a plan or arrangement that fulfills the 
association's obligations under this article, the person shall not be entitled to 
benefits from the association in addition to or other than those provided under 
the plan or arrangement. 

(17) Venue in a suit against the association arising under the article shall 
be in Hinds County, Mississippi. The association shall not be required to give 
an appeal bond in an appeal that relates to a cause of action arising under this 
article. 

(18) In carr3dng out its duties in connection with guaranteeing, assuming 
or reinsuring policies or contracts under subsections (1) and (2) of this section, 
the association may, subject to approval of the receivership court, issue 
substitute coverage for a policy or contract that provides an interest rate, 
crediting rate or similar factor determined by use of an index or other external 
reference stated in the policy or contract employed in calculating returns or 
changes in value by issuing an alternative policy or contract in accordance with 
the following provisions: 
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(a) In lieu of the index or other external reference provided for in the 
original policy or contract, the alternative policy or contract provides for (i) 
a fixed interest rate or (ii) payment of dividends with minimum guarantees 
or (iii) a different method for calculating interest or changes in value; 

(b) There is no requirement for evidence of insurability, waiting period 
or other exclusion that would not have applied under the replaced policy or 
contract; and 

(c) The alternative policy or contract is substantially similar to the 
replaced policy or contract in all other material terms. 

SOURCES: Laws, 1985, ch. 482, § 8; Laws, 1990, ch. 546, § 5; Laws, 1999, ch. 365, 
§ 5; Laws, 2014, ch. 358, § 3, eff from and after passage (approved Mar. 17, 
2014.) 

Joint Legislative Committee Note — Pursuant to Section 1-1-109, the Joint 
Legislative Committee on Compilation, Revision and Publication of Legislation cor- 
rected an error in a statutory reference in the introductory paragraph of (18) by 
substituting "subsections (1) and (2) of this section" for "Section 83-23-215(1) and (2)." 
The Joint Committee ratified the correction at its July 24, 2014, meeting. 

Amendment Notes — The 2014 amendment, in (4), substituted "If the liquidator of 
an insolvent insurer requests, the association shall provide a report to the liquidator 
regarding such premium collected by the association." for "and"; in (7), substituted "less 
the amount" for "and" in the second sentence and "and" for "less the amount" in the last 
sentence; in (9), substituted "the commissioner's" for "his"; in (ll)(a), substituted "A" for 
"Any"; in (12), added an "s" to "power"; rewrote (14); and added (18). 

§ 83-23-217. Assessments against member insurers; classes; 
refunds; treatment of assessments on financial statements of 
member insurers; protest of assessment. 

(1) For the purpose of providing the funds necessary to carry out the 
powers and duties of the association, the board of directors shall assess the 
member insurers, separately for each account, at such time and for such 
amounts as the board finds necessary. Assessments shall be due not less than 
thirty (30) days after prior written notice to the member insurers and shall 
accrue interest at twelve percent (12%) per annum on and after the due date. 

(2) There shall be two (2) classes of assessments, as follows: 

(a) Class A assessments shall be authorized and called for the purpose 
of meeting administrative and legal costs and other expenses. Class A 
assessments may be authorized and called whether or not related to a 
particular impaired or insolvent insurer. 

(b) Class B assessments shall be authorized and called to the extent 
necessary to carry out the powers and duties of the association under Section 
83-23-215 with regard to an impaired or insolvent insurer. 

(3) (a) The amount of any Class A assessment shall be determined by the 
board and may be authorized and called on a pro rata or nonpro rata basis. 
If pro rata, the board may provide that it be credited against future Class B 
assessments. The total of all nonpro rata assessments shall not exceed Three 
Hundred Dollars ($300.00) per member insurer in any one (1) calendar year. 
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The amount of a Class B assessment shall be allocated for assessment 
purposes among the accounts pursuant to an allocation formula which may 
be based on the premiums or reserves of the impaired or insolvent insurer or 
any other standard deemed by the board in its sole discretion as being fair 
and reasonable under the circumstances. 

(b) Class B assessments against member insurers for each account and 
subaccount shall be in the proportion that the premiums received on 
business in this state by each assessed member insurer on policies or 
contracts covered by each account for the three (3) most recent calendar 
years for which information is available preceding the year in which the 
insurer became insolvent (or, in the case of an assessment with respect to an 
impaired insurer, the three (3) most recent calendar years for which 
information is available preceding the year in which the insurer became 
impaired) bears to premiums received on business in this state for those 
calendar years by all assessed member insurers. 

(c) Assessments for funds to meet the requirements of the association 
with respect to an impaired or insolvent insurer shall not be authorized or 
called until necessary to implement the purposes of this article. Classifica- 
tion of assessments under subsection (2) and computation of assessments 
under this subsection shall be made with a reasonable degree of accuracy, 
recognizing that exact determinations may not always be possible. The 
association shall notify each member insurer of its anticipated pro rata 
share of an authorized assessment not yet called within one hundred eighty 
(180) days after the assessment is authorized. 

(4) The association may abate or defer, in whole or in part, the assessment 
of a member insurer if, in the opinion of the board, payment of the assessment 
would endanger the ability of the member insurer to fulfill its contractual 
obligations. In the event an assessment against a member insurer is abated, or 
deferred in whole or in part, the amount by which the assessment is abated or 
deferred may be assessed against the other member insurers in a manner 
consistent with the basis for assessments set forth in this section. Once the 
conditions that caused a deferral have been removed or rectified, the member 
insurer shall pay all assessments that were deferred pursuant to a repayment 
plan approved by the association. 

(5) (a)(i) Subject to the provisions of subparagraph (ii) of this paragraph, 
the total of all assessments authorized by the association with respect to 
a member insurer for each subaccount of the life insurance and annuity 
account and for the health account shall not in any one (1) calendar year 
exceed two percent (2%) of that member insurer's average annual premi- 
ums received in this state on the policies and contracts covered by the 
subaccount or account during the three (3) calendar years preceding the 
year in which the insurer became an impaired or insolvent insurer. 

(ii) If two (2) or more assessments are authorized in one (1) calendar 
year with respect to insurers that become impaired or insolvent in 
different calendar years, the average annual premiums for purposes of the 
aggregate assessment percentage limitation referenced in subparagraph 
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(i) of this paragraph shall be equal and limited to the higher of the 
three-year average annual premiums for the applicable subaccount or 
account as calculated pursuant to this section. 

(iii) If the maximum assessment, together with the other assets of the 
association in an account, does not provide in one (1) year in either account 
an amount sufficient to carry out the responsibilities of the association, the 
necessary additional funds shall be assessed as soon thereafter as permit- 
ted by this article. 

(b) The board may provide in the plan of operation a method of 
allocating funds among claims, whether relating to one or more impaired or 
insolvent insurers, when the maximum assessment will be insufficient to 
cover anticipated claims. 

(c) If the maximum assessment for a subaccount of the life and annuity 
account in one (1) year does not provide an amount sufficient to carry out the 
responsibilities of the association, then pursuant to subsection (3)(b) of this 
section, the board shall assess the other subaccounts of the life and annuity 
account for the necessary additional amount, subject to the maximum stated 
in subsection (5)(a) above. 

(6) The board may, by an equitable method as established in the plan of 
operation, refund to member insurers, in proportion to the contribution of each 
insurer to that account, the amount by which the assets of the account exceed 
the amount the board finds is necessary to carry out during the coming year 
the obligations of the association with regard to the account, including assets 
accruing from assignment, subrogation, net realized gains and income from 
investments. A reasonable amount may be retained in any account to provide 
funds for the continuing expenses of the association and for future losses 
claims. 

(7) It shall be proper for any member insurer, in determining its premium 
rates and policy owner dividends as to any kind of insurance within the scope 
of this article, to consider the amount reasonably necessary to meet its 
assessment obligations under this article. 

(8) The association shall issue to each insurer paying an assessment 
under this article, other than a Class A assessment, a certificate of contribu- 
tion, in a form prescribed by the commissioner, for the amount of the 
assessment so paid. All outstanding certificates shall be of equal dignity and 
priority without reference to amounts or dates of issue. A certificate of 
contribution may be shown by the insurer in its financial statement as an asset 
in such form and for such amount, if any, and period of time as the 
commissioner may approve. 

(9) (a) A member insurer that wishes to protest all or part of an assess- 
ment shall pay when due the full amount of the assessment as set forth in 
the notice provided by the association. The payment shall be available to 
meet association obligations during the pendency of the protest or any 
subsequent appeal. Payment shall be accompanied by a statement in writing 
that the payment is made under protest and setting forth a brief statement 
of the grounds for the protest. 
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(b) Within sixty (60) days following the payment of an assessment 
under protest by a member insurer, the association shall notify the member 
insurer in writing of its determination with respect to the protest unless the 
association notifies the member insurer that additional time is required to 
resolve the issues raised by the protest. 

(c) Within thirty (30) days after a final decision has been made, the 
association shall notify the protesting member insurer in writing of that 
final decision. Within sixty (60) days of receipt of notice of the final decision, 
the protesting member insurer may appeal that final action to the commis- 
sioner. 

(d) In the alternative to rendering a final decision with respect to a 
protest based on a question regarding the assessment base, the association 
may refer protests to the commissioner for a final decision, with or without 
a recommendation from the association. 

(e) If the protest or appeal on the assessment is upheld, the amount 
paid in error or excess shall be returned to the member company. Interest on 
a refund due a protesting member shall be paid at the rate actually earned 
by the association. 

(10) The association may request information of member insurers in order 
to aid in the exercise of its power under this section and member insurers shall 
promptly comply with a request. 

SOURCES: Laws, 1985, ch. 482, § 9; Laws, 1990, ch. 546, § 6; Laws, 1999, ch. 365, 
§ 6; Laws, 2014, ch. 358, § 4, eff from and after passage (approved Mar. 17, 
2014.) 

Amendment Notes — The 2014 amendment, in (3)(a), substituted "Three Hundred 
Dollars ($300.00)" for "One Hundred Fifty Dollars ($150.00)"; in (3)(b), deleted "such" 
following "insurer became impaired) bears to", and substituted "those" for "such"; and 
in (4), substituted "the" for "such." 

§ 83-23-219. Plan of operation; approval by commissioner; 
contents of plan. 

(l)(a) The association shall submit to the commissioner a plan of opera- 
tion and any amendments thereto necessary or suitable to assure the fair, 
reasonable and equitable administration of the association. The plan of 
operation and any amendments thereto shall become effective upon the 
commissioner's written approval or unless it has not been disapproved 
within thirty (30) days. 

(b) If the association fails to submit a suitable plan of operation within 
one hundred eighty (180) days following April 9, 1985, or if at any time 
thereafter the association fails to submit suitable amendments to the plan, 
the commissioner shall, after notice and hearing, adopt and promulgate such 
reasonable rules as are necessary or advisable to effectuate the provisions of 
this article. Such rules shall continue in force until modified by the 
commissioner or superseded by a plan submitted by the association and 
approved by the commissioner. 
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(2) All member insurers shall comply with the plan of operation. 

(3) The plan of operation shall, in addition to requirements enumerated 
elsewhere in this article: 

(a) Establish procedures for handling the assets of the association; 

(b) Establish the amount and method of reimbursing members of the 
board of directors under Section 83-23-213; 

(c) Establish regular places and times for meetings including telephone 
conference calls of the board of directors; 

(d) Establish procedures for records to be kept of all financial transac- 
tions of the association, its agents and the board of directors; 

(e) Establish the procedures whereby selections for the board of direc- 
tors will be made and submitted to the commissioner; 

(f) Establish any additional procedures for assessments under Section 
83-23-217; 

(g) Contain additional provisions necessary or proper for the execution 
of the powers and duties of the association; 

(h) Establish procedures whereby a director may be removed for cause, 
including in the case where a member insurer director becomes an impaired 
or insolvent insurer; 

(i) Require the board of directors to establish a policy and procedures for 
addressing conflicts of interests. 

(4) The plan of operation may provide that any or all powers and duties of 
the association, except those under Sections 83-23-215 and 83-23-217, are 
delegated to a corporation, association or other organization which performs or 
will perform functions similar to those of this association, or its equivalent, in 
two (2) or more states. Such a corporation, association or organization shall be 
reimbursed for any payments made on behalf of the association and shall be 
paid for its performance of any function of the association. A delegation under 
this subsection shall take effect only with the approval of both the board of 
directors and the commissioner, and may be made only to a corporation, 
association or organization which extends protection not substantially less 
favorable and effective than that provided by this article. 

SOURCES: Laws, 1985, ch. 482, § 10; Laws, 1990, ch. 546, § 7; Laws, 2014, ch. 
358, § 5, eff from and after passage (approved Mar. 17, 2014.) 

Amendment Notes — The 2014 amendment, in (l)(a), substituted "it has not been 
disapproved within thirty (30) days" for "he has not disapproved it within thirty (30) 
days"; and added (3)(h) and (3)(i). 

§ 83-23-221. Duties of commissioner; enforcement of assess- 
ments against member insurers; appeal. 

(1) In addition to the duties and powers enumerated elsewhere in this 
article, the commissioner shall: 
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(a) Upon request of the board of directors, provide the association with 
a statement of the premiums in this and any other appropriate states for 
each member insurer; and 

(b) When an impairment is declared and the amount of the impairment 
is determined, serve a demand upon the impaired insurer to make good the 
impairment within a reasonable time; notice to the impaired insurer shall 
constitute notice to its shareholders, if any; the failure of the insurer to - 
promptly comply with such demand shall not excuse the association from the 
performance of its powers and duties under this article. 

(2) The commissioner may suspend or revoke, after notice and hearing, 
the certificate of authority to transact insurance in this state of any member 
insurer which fails to pay an assessment when due or fails to comply with the 
plan of operation. As an alternative the commissioner may levy a forfeiture on 
any member insurer which fails to pay an assessment when due. The forfeiture 
shall not exceed five percent (5%) of the unpaid assessment per month, but no 
forfeiture shall be less than One Hundred Dollars ($100.00) per month. 

(3) A final action of the board of directors or the association may be 
appealed to the commissioner by a member insurer if the appeal is taken 
within sixty (60) days of its receipt of notice of the final action being appealed. 
A final action or order of the commissioner shall be subject to judicial review in 
a court of competent jurisdiction in accordance with the laws of this state that 
apply to the actions or orders of the commissioner. 

(4) The liquidator, rehabilitator or conservator of an impaired or insolvent 
insurer may notify all interested persons of the effect of this article. 

SOURCES: Laws, 1985, ch. 482, § 11; Laws, 1990, ch. 546, § 8; Laws, 1999, ch. 
365, § 7; Laws, 2014, ch. 358, § 6, eff from and after passage (approved Mar. 
17, 2014.) 

Amendment Notes — The 2014 amendment deleted (l)(c), which read: "In any 
liquidation or rehabilitation proceeding involving a domestic insurer, be appointed as 
the liquidator or rehabilitator"; in (2), substituted "The" for "Such"; in (3), substituted 
"a" for "any", "the" for "such", and "sixty (60)" for "thirty (30)"; in (4), substituted "an" for 
"any," and inserted "or insolvent." 

§ 83-23-223. Detection and prevention of insurer insolvencies 
or impairments. 

To aid in the detection and prevention of insurer insolvencies or impair- 
ments: 

(1) It shall be the duty of the commissioner; 

(a) To notify the commissioners of all the other states, territories of 
the United States and the District of Columbia within thirty (30) days 
following the action taken or the date the action occurs, when the 
commissioner takes any of the following actions against a member insurer: 

(i) Revocation of license; 

(ii) Suspension of license; or 
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(iii) Makes a formal order that the company restrict its premium 
writing, obtain additional contributions to surplus, withdraw from the 
state, reinsure all or any part of its business, or increase capital, surplus 
or any other account for the security of policy owners or creditors. 

(b) To report to the board of directors when the commissioner has 
taken any of the actions set forth in subparagraph (a) or has received a 
report from any other commissioner indicating that any such action has 
been taken in another state. The report to the board of directors shall 
contain all significant details of the action taken or the report received 
from another commissioner. 

(c) To report to the board of directors when the commissioner has 
reasonable cause to believe from an examination, whether completed or in 
process, of any member insurer that the insurer may be an impaired or 
insolvent insurer. 

(d) To furnish to the board of directors the NAIC Insurance Regula- 
tory Information System (IRIS) ratios and listings of companies not 
included in the ratios developed by the National Association of Insurance 
Commissioners, and the board may use the information contained therein 
in carrjdng out its duties and responsibilities under this section. The 
report and the information contained therein shell be kept confidential by 
the board of directors until such time as made public by the commissioner 
or other lawful authority. 

(2) The commissioner may seek the advice and recommendations of the 
board of directors concerning any matter affecting the duties and responsi- 
bilities of the commissioner regarding the financial condition of member 
insurers and companies seeking admission to transact insurance business in 
this state. 

(3) The board of directors may, upon majority vote, make reports and 
recommendations to the commissioner upon any matter germane to the 
solvency, liquidation, rehabilitation or conservation of any member insurer 
or germane to the solvency of any company seeking to do an insurance 
business in this state. The reports and recommendations shall not be 
considered public documents. 

(4) The board of directors may, upon majority vote, notify the commis- 
sioner of any information indicating a member insurer may be an impaired 
or insolvent insurer. 

(5) The board of directors may, upon majority vote, make recommenda- 
tions to the commissioner for the detection and prevention of insurer 
insolvencies. 

SOURCES: Laws, 1985, ch. 482, § 12; Laws, 1999, ch. 365, § 8; Laws, 2014, ch. 
358, § 7, eff from and after passage (approved Mar. 17, 2014.) 

Amendment Notes — The 2014 amendment, in (l)(a)(iii), substituted "the" for 
"such"; in (l)(b), deleted "of this paragraph" following "actions set forth in"; in (l)(c), 
substituted "an" for "any"; inserted "Insurance Regulatory Information System (IRIS)" 
in (l)(d); and in (4), substituted "a" for "any." 
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§ 83-23-225. Liability of insolvent or impaired insurer for 
assessments. 

(1) This article shall not be construed to reduce the liability for unpaid 
assessments of the insureds of an impaired or insolvent insurer operating 
under a plan with assessment liability. 

(2) Records shall be kept of all meetings of the board of directors to discuss 
the activities of the association in carrying out its powers and duties under 
Section 83-23-215. The records of the association with respect to an impaired 
or insolvent insurer shall not be disclosed prior to the termination of a 
liquidation, rehabilitation or conservation proceeding involving the impaired 
or insolvent insurer, except (a) upon the termination of the impairment or 
insolvency of the insurer, or (b) upon the order of a court of competent 
jurisdiction. Nothing in this subsection shall limit the duty of the association 
to render a report of its activities under Section 83-23-227. 

(3) For the purpose of carrying out its obligations under this article, the 
association shall be deemed to be a creditor of the impaired or insolvent insurer 
to the extent of assets attributable to covered policies reduced by any amounts 
to which the association is entitled as subrogee pursuant to Section 83-23- 
215(11). Assets of the impaired or insolvent insurer attributable to covered 
policies shall be used to continue all covered policies and pay all contractual 
obligations of the impaired or insolvent insurer as required by this article. 
Assets attributable to covered policies, as used in this subsection, are that 
proportion of the assets which the reserves that should have been established 
for such policies bear to the reserves that should have been established for all 
policies of insurance written by the impaired or insolvent insurer. 

(4) As a creditor of the impaired or insolvent insurer as established in 
subsection (3) of this section and consistent with Section 83-24-67, the 
association and other similar associations shall be entitled to receive a 
disbursement of assets out of the marshaled assets, from time to time as the 
assets become available to reimburse it, as a credit against contractual 
obligations under this article. If the liquidator has not, within one hundred 
twenty (120) days of a final determination of insolvency of an insurer by the 
receivership court, made an application to the court for the approval of a 
proposal to disburse assets out of marshaled assets to guaranty associations 
having obligations because of the insolvency, then the association shall be 
entitled to make application to the receivership court for approval of its own 
proposal to disburse these assets. 

(5) (a) Prior to the termination of any liquidation, rehabilitation or con- 
servation proceeding, the court may take into consideration the contribu- 
tions of the respective parties, including the association, the shareholders, 
and policy owners of the insolvent insurer, and any other party with a bona 
fide interest, in making an equitable distribution of the ownership rights of 
the insolvent insurer. In such a determination, consideration shall be given 
to the welfare of the policy owners of the continuing or successor insurer. 

(b) No distribution to stockholders, if any, of an impaired or insolvent 
insurer shall be made until and unless the total amount of valid claims of the 
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association with interest thereon for funds expended in carrying out its 
powers and duties under Section 83-23-215 with respect to such insurer have 
been fully recovered by the association. 

(6)(a) If an order for liquidation or rehabilitation of an insurer domiciled 
in this state has been entered, the receiver appointed under the order shall 
have a right to recover on behalf of the insurer, from any affiliate that 
controlled it, the amount of distributions, other than stock dividends paid by 
the insurer on its capital stock, made at any time during the five (5) years 
preceding the petition for liquidation or rehabilitation subject to the limita- 
tions of paragraphs (b) through (d). 

(b) No such distribution shall be recoverable if the insurer shows that 
when paid the distribution was lawful and reasonable, and that the insurer 
did not know and could not reasonably have known that the distribution 
might adversely affect the ability of the insurer to fulfill its contractual 
obligations. 

(c) Any person who was an affiliate that controlled the insurer at the 
time the distributions were paid shall be liable up to the amount of 
distributions received. Any person who was an affiliate that controlled the 
insurer at the time the distributions were declared, shall be liable up to the 
amount of distributions which would have been received if they had been 
paid immediately. If two (2) or more persons are liable with respect to the 
same distributions, they shall be jointly and severally liable. 

(d) The maximum amount recoverable under this subsection shall be 
the amount needed in excess of all other available assets of the insolvent 
insurer to pay the contractual obligations of the insolvent insurer. 

(e) If any person liable under paragraph (c) is insolvent, all its affiliates 
that controlled it at the time the distribution was paid, shall be jointly and 
severally liable for any resulting deficiency in the amount recovered from the 
insolvent affiliate. 

SOURCES: Laws, 1985, ch. 482, § 13; Laws, 1990, ch. 546, § 9; Laws, 1999, ch. 
365, § 9; Laws, 2014, ch. 358, § 8, eff from and after passage (approved Mar. 
17, 2014.) 

Amendment Notes — The 2014 amendment, in (2), inserted "except (a)" and "(b)"; 
in (6)(a), substituted "the order " for "such order"; in (6)(c), deleted "he" following "liable 
up to the amount of distributions", substituted "which would have been" for "he would 
have." 

§ 83-23-227, Regulation by commissioner; annual report. 

The association shall be subject to examination and regulation by the 
commissioner. The board of directors shall submit to the commissioner, each 
year not later than one hundred twenty (120) days after the association's fiscal 
year, a financial report in a form approved by the commissioner and a report of 
its activities during the preceding fiscal year. Upon the request of a member 
insurer, the association shall provide the member insurer with a copy of the 
report. 
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SOURCES: Laws, 1985, ch. 482, § 14; Laws, 2014, ch. 358, § 9, eff from and after 
passage (approved Mar. 17, 2014.) 

Amendment Notes — The 2014 amendment, rewrote the second sentence and 
added the third sentence. 

§ 83-23-233. Stay of judicial proceedings upon order of liqui- 
dation, rehabilitation, or conservation. 

All proceedings in which the insolvent insurer is a party in any court in 
this state shall be stayed one hundred and eighty (180) days from the date an 
order of liquidation, rehabilitation or conservation is final to permit proper 
legal action by the association on any matters germane to its powers or duties. 
As to judgment under any decision, order, verdict or finding based on default 
the association may apply to have such judgment set aside by the same court 
that made such judgment and shall be permitted to defend against such suit on 
the merits. 

SOURCES: Laws, 1985, ch. 482, § 17; Laws, 2014, ch. 358, § 10, eff from and 
after passage (approved Mar. 17, 2014.) 

Amendment Notes — The 2014 amendment, in the first sentence, substituted "one 
hundred and eighty (180)" for "sixty (60)" and "or duties" for "and duties." 

§ 83-23-237. Applicability of amendments by Chapter 358, 
Laws of 2014. 

The amendments made to this article by this act during the 2014 Regular 
Session of the Legislature shall not apply to any member insurer that, before 
March 17, 2014, has been placed under an order of liquidation with a finding 
of insolvency. 

SOURCES: Laws, 2014, ch. 358, § 11, eff from and after passage (approved Mar. 
17, 2014.) 

Editor's Note — Chapter 358, Laws of 2014, amended the following: Sections 
83-23-205, 83-23-209, 83-23-215, 83-23-217, 83-23-219, 83-23-221, 83-23-223, 83-23- 
225, 83-23-227 and 83-23-233. 

CHAPTER 29 
Fraternal Societies 

Sec. 

83-29-45. Examination of domestic societies. 

§ 83-29-45. Examination of domestic societies. 

The Commissioner of Insurance, or any person or persons he may appoint, 
shall have the power of visitation and examination into the affairs of any 
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domestic society. They shall have free access to all the books, papers, and 
documents that relate to the business of the society. 

The expenses of such examination shall be paid by the society examined, 
upon statement furnished by the Commissioner of Insurance, and the exami- 
nation shall be made as often as the commissioner, in his sole discretion, deems 
appropriate but, at a minimum, at least once in every five (5) years. 

Whenever after examination the Commissioner of Insurance is satisfied 
that any domestic society has failed to comply with any provisions of this 
chapter, or is exceeding its powers, or is not carrying out its contracts in good 
faith, or is transacting business fraudulently, or whenever any domestic 
society, after the existence of one (1) year or more, shall have a membership of 
less than four hundred (400) or shall determine to discontinue business, the 
Commissioner of Insurance may present the facts relating thereto to the 
Attorney General, who shall, if he deem the circumstances warrant, commence 
an action in quo warranto in a court of competent jurisdiction. Such court shall 
thereupon notify the officers of such society of a hearing, and if it shall then 
appear that such society should be closed, said society shall be enjoined from 
carrying on any further business; and some person shall be appointed receiver 
of such society and shall proceed at once to take possession of the books, 
papers, monies, and other assets of the society and shall forthwith, under the 
direction of the court, proceed to close the affairs of the society and to distribute 
its funds to those entitled thereto. 

SOURCES: Codes, 1930, § 5253; 1942, § 5767; Laws, 2012, ch. 364, § 2, eff from 
and after July 1, 2012. 

Amendment Notes — The 2012 amendment rewrote the second paragraph. 

CHAPTER 33 
Reciprocal Insurance 



Sec. 



83-33-1. 
83-33-3. 
83-33-5. 
83-33-7. 



Regulation of exchange. 
Execution of contracts. 
Declaration under oath. 

Commissioner as agent for service of process; reciprocal may sue or be 
sued in its own name; prohibition against suing subscribers. 
Assets maintained. 
Financial reports. 
Penalty. 

Certificate of authority. 

Taxation of premium receipts. 

Subscriber's agreement and power of attorney. 

Board of directors to control and manage reciprocal. 

Return of savings or credits accruing to subscribers. 

Certificate to issue nonassessable policies of insurance. 

Issuing nonassessable policies without obtaining certificate of 

nonassessability prohibited; contingent assessment liability. 

Computation and timing of assessments levied against subscribers. 



83-33-11. 
83-33-13. 
83-33-15. 
83-33-17. 
83-33-19. 
83-33-21. 
83-33-23. 
83-33-25. 
83-33-27. 
83-33-29. 
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83-33-33. Liability of subscribers for reciprocal's debts or obligations. 

83-33-35. Applicability of licensing requirements and regulations to employees 

and agents of reciprocal and its attorney. 
83-33-37. Two or more reciprocals authorized to combine assets and liabilities into 

one reciprocal. 

§ 83-33-1. Regulation of exchange. 

Individuals, partnerships, corporations, limited liability companies, public 
hospitals, including community hospitals, and all other types of entities 
authorized to exist under the laws of this state, designated as subscribers, may 
exchange reciprocal or inter insurance contracts with each other or with 
individuals and all types of entities authorized to exist under the laws of other 
states, territories, districts and countries, providing insurance or indemnity 
among themselves from any loss which may be insured against under other 
provisions of the law except life insurance. 

SOURCES: Codes, Hemingway's 1921 Supp. § 5209t; 1930, § 5291; 1942, § 5805; 
Laws, 1918, ch. 190; Laws, 1995, ch. 313, § 1; Laws, 2013, eh. 459, § 1, eff 
from and after July 1, 2013. 

Amendment Notes — The 2013 amendment inserted "limited liability companies . . . 
under the laws"; substituted "individuals and all types ... other states, territories, 
districts and counties" for "individuals, partnerships and corporations of other states 
and counties"; inserted "insurance or"; and made related minor stylistic changes. 

§ 83-33-3. Execution of contracts. 

Such contracts may be executed by an attorney, agent, or other represen- 
tative, herein designated attorney, duly authorized and acting for said sub- 
scribers, and such attorney may be a corporation or limited liability company. 
The office or offices of such attorney may be maintained at such place or places 
as may be designated by the subscribers in the power of attorney. 

SOURCES: Codes, Hemingway's 1921 Supp. § 5209u; 1930, § 5292; 1942, § 5806; 
Laws, 1918, ch. 190; Laws, 2013, eh. 459, § 2, eff from and after July 1, 2013. 

Amendment Notes — The 2013 amendment added "or limited liability company" at 
the end of the first sentence. 

§ 83-33-5. Declaration under oath. 

Such subscribers so contracting among themselves shall, through their 
attorney, file with the Commissioner of Insurance a declaration verified by the 
oath of such attorney or, where such attorney is a corporation, by the oath of 
the proper officer thereof, setting forth: 

(a) The name of the reciprocal, which name shall not be so similar to 
any name adopted by any insurance organization authorized to write the 
same class of insurance in this state as to confuse or deceive. 

(b) The address of the reciprocal's principal office; 
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(c) The name of the attorney and address of its principal office; 

(d) The kind or kinds of insurance to be effected or exchanged. 

(e) A copy of the form of pohcy contract or agreement under or by which 
such insurance is to be effected or exchanged. 

(f) A copy of the form of power of attorney or other authority of such 
attorney under which such insurance is to be effected or exchanged. 

(g) The location of office or offices from which such contracts or 
agreements are to be issued. 

(h) That applications have been made for indemnity upon at least ten 
(10) separate risks aggregating not less than One Million Five Hundred 
Thousand Dollars ($1,500,000.00), as represented by executed contracts or 
bona fide applications to become concurrently effective; or in case of 
employers' liability or similar classes of insurance, covering a total payroll of 
not less than Two Million Five Hundred Thousand Dollars ($2,500,000.00). 

(i) That there is in the possession of such attorney and available for the 
payment of losses, assets conforming to Section 83-33-11. 

(j) A financial statement in form prescribed for the annual statement. 

SOURCES: Codes, Hemingway's 1921 Supp. § 5209v; 1930, § 5293; 1942, § 5807; 
Laws, 1918, eh. 190; Laws, 2013, ch. 459, § 3, eff from and after July 1, 2013. 

Amendment Notes — The 2013 amendment substituted "Commissioner of Rev- 
enue" for "Insurance Commissioner" in the introductory paragraph; rewrote (a), which 
formerly read: "The name of the attorney and the name or designation under which 
such contracts are issued, which name or designation shall not be so similar to any 
name or designation adopted by any attorney or by an insurance organization in the 
United States writing the same class of insurance prior to the adoption of such name or 
designation by the attorney as to confuse of deceive"; added (b) and (c) and redesignated 
former (b) through (h) as (d) through (j); and substituted "ten (10)" for "seventy-five (75)" 
in (h). 

§ 83-33-7. Commissioner as agent for service of process; re- 
ciprocal may sue or be sued in its own name; prohibition 
against suing subscribers. 

Any reciprocal doing business in this state may sue or be sued in its name 
as set forth in its certificate of authority or license. Concurrently with the filing 
of the declaration provided by the terms of Section 83-33-5, the attorney shall 
file with the Commissioner of Insurance an instrument in writing, executed by 
him for said subscribers, conditioned that upon the issuance of certificates of 
authority provided in Section 83-33-17 action may be brought in the county in 
which the property or person insured thereunder is located, and service of 
process may be had upon the Commissioner of Insurance in all suits in this 
state arising out of such policies, contracts, or agreements, which service shall 
be valid and binding upon the reciprocal. Three (3) copies of each process shall 
be served, and the Insurance Department shall file one (1) copy, forward one (1) 
copy to said attorney, and return one (1) copy with his admission of service. All 
suits of every kind and description brought against such reciprocal must be 
brought against the reciprocal as such, and shall not and may not be brought 
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against any of the subscribers thereto individually on account of their 
connection with or membership in such reciprocal, and must be brought in the 
manner and method above provided. A judgment rendered in any such case 
where service of process has been so had upon the Commissioner of Insurance 
shall be valid and binding against the reciprocal, and such judgment may only 
be satisfied solely out of the funds of the reciprocal. 

SOURCES: Codes, Hemingway's 1921 Supp. § 5209w; 1930, § 5294; 1942, § 5808; 
Laws, 1918, ch. 190; Laws, 2013, ch. 459, § 4, eff from and after July 1, 2013. 

Amendment Notes — The 2013 amendment added the first sentence; substituted 
"Commissioner of Insurance" for "Insurance Commissioner" ever5where it appears; 
substituted "valid and binding upon the reciprocal" for "valid and binding upon all 
subscribers exchanging at any time the reciprocal or inter-insurance contracts through 
such attorney"; substituted "Insurance Department" for "insurance commission"; added 
the fourth sentence; and substituted "binding against the reciprocal, and such judg- 
ment may only be satisfied solely out of the funds of the reciprocal" for "binding against 
any and all such subscribers as their interests appear, and such judgment may be 
satisfied out of the funds in the possession of the attorney belonging to such subscrib- 
ers." 

§ 83-33-11. Assets maintained. 

(1) There shall be maintained at all times assets in cash or securities 
authorized by the laws of this state for the investment of funds of insurance 
companies doing the same kind of business, an amount equal to one hundred 
percent (100%) of the unearned premiums or deposits collected and credited to 
the accounts of subscribers, or fifty percent (50%) of the advance premiums or 
deposits collected and credited to the accounts of subscribers on policies having 
one (1) year or less to run, pro rata on those for longer periods. In addition to 
the foregoing sum in the case of liability insurance, there shall be maintained 
as a reserve assets sufficient to discharge all liabilities on all outstanding 
claims, both reported and incurred but not reported, arising under all policies 
issued, the same to be calculated on the basis of premiums or deposits as in this 
section defined and in accordance with the laws of the state relating to similar 
reserves for companies insuring similar risks. Premiums or deposits as used in 
this section shall be construed to mean the advance payments made by 
subscribers. If at any time the assets on hand are less than the foregoing 
requirements or less than One Hundred Thousand Dollars ($100,000.00), 
whichever is the greater, where the attorney is exchanging contracts covering 
employers' liability or similar classes of insurance, the reciprocal shall make 
up the deficiency. Whenever such assets are less than the amount above 
required or less than Fifty Thousand Dollars ($50,000.00), whichever is the 
greater, if the attorney is exchanging contracts other than those covering 
employers' liability or similar classes of insurance, the reciprocal shall make 
up the deficiency. 

(2) Notwithstanding subsection (1) of this section, a reciprocal authorized 
to transact business under this chapter shall comply with the minimum 
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capital, surplus and reserve requirements of a stock company writing similar 
lines of insurance. 

SOURCES: Codes, Hemingway's 1921 Supp. § 5209y; 1930, § 5296; 1942, § 5810; 
Laws, 1918, eh. 190; Laws, 1995, eh. 313, § 2; Laws, 2013, ch. 459, § 5, eff 
from and after July 1, 2013. 

Amendment Notes — The 2013 amendment substituted "reciprocal" for "sub- 
scriber" in the last two sentences of (1); and rewrote (2), which formerly read: "Reserve 
requirements are determined in accordance with those of similar companies insuring 
similar risks." 

§ 83-33-13. Financial reports. 

Such reciprocal shall, within the time limited for filing the annual report 
by insurance companies transacting the same kind of business, make a report 
to the Commissioner of Insurance for each calendar year showing the financial 
condition of affairs at the office where such contracts are issued, and shall 
furnish such additional information and reports as may be required to show 
the total premiums or deposits collected, the total losses paid, the total 
amounts returned to subscribers, and the amounts retained for expenses, 
provided, however, that such reciprocal shall not be required to furnish the 
names and addresses of any subscribers. The business affairs and assets of 
such organization shall be subject to examination by the Commissioner of 
Insurance at the expense of the office examined. 

SOURCES: Codes, Hemingway's 1921 Supp. § 5209z; 1930, § 5297; 1942, § 5811; 
Laws, 1918, ch. 190; Laws, 2013, eh. 459, § 6, eff from and after July 1, 2013. 

Amendment Notes — The 2013 amendment substituted "reciprocal" for "attorney" 
and substituted "Commissioner of Insurance" for "Insurance Commissioner" every- 
where the terms appear. 

§ 83-33-15. Penalty. 

Any attorney who shall exchange any contracts of insurance of the kind 
and character specified in this chapter or any attorney or representative of 
such attorney who shall solicit or negotiate any application for same without 
the attorney first complying with the foregoing provisions shall be deemed 
guilty of a misdemeanor and, on conviction thereof, shall be subjected to a fine 
of not less than One Hundred Dollars ($100.00) nor more than One Thousand 
Dollars ($1,000.00). For the purpose of organization and upon issuance of 
permit by the Commissioner of Insurance, powers of attorney may be solicited 
without license; but no attorney, agent, or other persons shall effect any such 
contracts of insurance until all the provisions of this chapter shall have been 
complied with. 

SOURCES: Codes, Hemingway's 1921 Supp. § 5209al; 1930, § 5298; 1942, 
§ 5812; Laws, 1918, ch. 190; Laws, 2013, eh. 459, § 7, eff from and after July 
1, 2013. 
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Amendment Notes — The 2013 amendment substituted "Commissioner of Insur- 
ance" for "Insurance Commissioner" in the last sentence. 

§ 83-33-17. Certificate of authority. 

Upon compliance with the foregoing requirements and the payment of the 
fees and taxes provided in this chapter, the Commissioner of Insurance shall 
issue a certificate of authority to the reciprocal. The Commissioner of Insur- 
ance may revoke or suspend any certificate of authority issued hereunder in 
case of breach of any of the conditions imposed by this chapter after reasonable 
notice has been given to the reciprocal in writing, so that the reciprocal may 
appear and show cause why such action should not be taken. Any reciprocal 
who may have procured a certificate of authority hereunder may have the 
same renewed annually thereafter, provided that any certificate of authority 
issued shall continue in force and effect until a new certificate of authority is 
issued or specifically refused. 

SOURCES: Codes, Hemingway's 1921 Supp. § 5209bl; 1930, § 5299; 1942, 
§ 5813; Laws, 1918, eh. 190; Laws, 2013, eh. 459, § 8, eff from and after July 
1, 2013. 

Amendment Notes — The 2013 amendment substituted "Commissioner of Insur- 
ance" for "insurance commissioner" everjrwhere it appears; substituted "reciprocal" for 
references to "he" and "attorney" throughout the section; and made a minor stylistic 
insertion. 

§ 83-33-19. Taxation of premium receipts. 

Such reciprocal shall upon the issuance of the certificate of authority 
herein provided pay to the state the sum of Two Hundred Dollars ($200.00), as 
provided in Section 27-15-83, and with the filing of the annual report herein 
provided shall pay an annual tax upon the gross premiums or deposits 
collected from subscribers in this state during the preceding calendar year, 
after deducting therefrom returns for cancellations, considerations for rein- 
surance, and all amounts returned to subscribers or credited to their account 
as savings, as provided in Section 27-15-103 et seq. 

SOURCES: Codes, Hemingway's 1921 Supp. § 5209cl; 1930, § 5300; 1942, 
§ 5814; Laws, 1918, ch. 190; Laws, 1978, eh. 441, § 6; Laws, 2013, ch. 459, § 9, 
eff from and after July 1, 2013. 

Amendment Notes — The 2013 amendment deleted "attorney" preceding "recipro- 
cal shall upon the issuance." 

§ 83-33-21. Subscriber's agreement and power of attorney. 

(1) Every subscriber of a domestic reciprocal may execute a subscriber's 
agreement and power of attorney setting forth the rights, privileges and 
obligations of the subscriber as an underwriter and as a policyholder, and the 
powers and duties of the attorney and reciprocal. 
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(2) If a domestic reciprocal requires execution of a subscriber's agreement 
and power of attorney by a subscriber, then the subscriber, by its execution, 
shall be bound by the terms and conditions of the subscriber's agreement and 
power of attorney. 

(3) If a domestic reciprocal does not require execution of a subscriber's 
agreement and power of attorney, the reciprocal shall include on its policies a 
statement that the subscriber shall be bound by the terms and conditions of 
the then current subscriber's agreement and power of attorney on file with and 
as approved by the Commissioner of Insurance, and each subscriber shall by 
operation of law be bound by such subscriber's agreement and power of 
attorney as if individually executed by such subscriber. Without additional 
execution, notice or acceptance, every subscriber of a reciprocal agrees to be 
bound by any modification of the terms of the subscriber's agreement and 
power of attorney which is jointly made by the attorney and the board of 
directors and amendments thereto, which shall be on file with the attorney and 
Commissioner of Insurance, which shall become effective upon its approval by 
the Commissioner of Insurance, and which shall by operation of law bind all 
subscribers the same as if each subscriber adopted and executed the modified 
subscriber's agreement and power of attorney. No such modification shall be 
effective retroactively, nor shall it affect any insurance contract issued prior to 
the modification. The Commissioner of Insurance's approval shall be deemed 
given if the subscriber's agreement and power of attorney or any amendment 
is not disapproved within thirty (30) days of its filing. 

SOURCES: Laws, 2013, ch. 459, § 10, eff from and after July 1, 2013. 

§ 83-33-23. Board of directors to control and manage recipro- 
cal. 

The board of directors for the reciprocal shall have and exercise the 
ultimate power over the control and management of the affairs of the 
reciprocal, subject to the subscriber's agreement. The board of directors shall 
be selected under rules adopted by the subscribers. At least two-thirds (%) of 
the board of directors of a domestic reciprocal shall be composed of subscribers 
or representatives of subscribers, other than the attorney or any person 
employed by or having a financial interest in the attorney. An individual shall 
not be considered to be employed by or having a financial interest in the 
attorney if such individual is a subscriber or a representative of a subscriber of 
the reciprocal. The board of directors may also be referred to as a subscribers 
advisory committee, board of trustees or by such other name as the board 
chooses. 

SOURCES: Laws, 2013, ch. 459, § 11, eff from and after July 1, 2013. 
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§ 83-33-25. Return of savings or credits accruing to subscrib- 
ers. 

A reciprocal may return to its subscribers any savings or credits accruing 
to their accounts. 

SOURCES: Laws, 2013, ch. 459, § 12, eff from and after July 1, 2013. 

§ 83-33-27. Certificate to issue nonassessable policies of in- 
surance. 

(1) A domestic reciprocal insurer may apply for a certificate to issue 
nonassessable policies of insurance. A nonassessable policy is a policy in which 
a subscriber may not be assessed pursuant to Sections 83-33-29 and 83-33-31. 
If a domestic reciprocal insurer has a surplus of assets over all liabilities at 
least equal to the minimum capital and surplus required to be maintained by 
a domestic stock insurer authorized to transact like kinds of insurance, upon 
application by the domestic reciprocal insurer the Commissioner of Insurance 
shall issue a certificate of nonassessability authorizing the insurer to omit 
provisions imposing contingent assessment liability in all policies delivered or 
issued or renewed. 

(2) If a domestic reciprocal insurer's surplus of assets over all liabilities 
falls below the minimum capital and surplus required to be maintained by a 
domestic stock insurer authorized to transact like kinds of insurance, the 
Commissioner of Insurance may forthwith revoke the certificate of 
nonassessability. The revocation shall not render subject to contingent assess- 
ment liability any policy then in force. 

SOURCES: Laws, 2013, ch. 459, § 13, eff from and after July 1, 2013. 

Cross References — Reciprocals prohibited from issuing nonassessable policies 
unless issued a certificate of nonassessability pursuant to this section, see § 83-33-29. 

§ 83-33-29. Issuing nonassessable policies without obtaining 
certificate of nonassessability prohibited; contingent assess- 
ment liability. 

(1) Any domestic reciprocal insurer that has not been issued a certificate 
allowing it to issue nonassessable policies as provided in Section 83-33-27 shall 
issue assessable policies. An assessable policy is a policy in which the insurer 
charges an initial premium but may later charge an additional premium in 
accordance with the provisions of this section and Section 83-33-31. 

(2) The contingent assessment liability on any one (1) policy in any one (1) 
calendar year shall equal the premiums earned on the policy for that year 
multiplied by not less than one (1) nor more than ten (10) as set forth in the 
policy. 

(3) The contingent assessment liability shall not be joint, but shall be 
individual and several. 
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(4) Each assessable policy issued by the insurer shall plainly set forth a 
statement of the contingent assessment liability on the front of the policy in 
capital letters in not less than ten point type. 

SOURCES: Laws, 2013, ch. 459, § 14, eff from and after July 1, 2013. 

§ 83-33-31. Computation and timing of assessments levied 
against subscribers. 

(1) Assessments may be levied against the subscribers of a domestic 
assessable reciprocal in accordance with Section 83-33-29. 

(2) Any assessment levied against the subscribers of a domestic assess- 
able reciprocal shall treat all subscribers equally in that each subscriber's 
assessment shall be at the same multiple of the subscriber's policies' individual 
earned premium for the period covered by the assessment. However, no 
assessment shall exceed the aggregate contingent assessment liability com- 
puted in accordance with Section 83-33-29. For the purposes of this section, the 
premiums earned on the subscriber's policies are the gross premiums charged 
by the reciprocal for the policies, minus any charges not recurring upon the 
renewal or extension of the policies. No subscriber shall have an offset against 
any assessment for which the subscriber is liable on account of any claim for 
unearned premium or losses payable. 

(3) Every subscriber of a domestic reciprocal having contingent assess- 
ment liability shall be liable for and shall pay the subscriber's share of any 
assessment computed in accordance with this section if, while such policy is in 
force, or within three (3) years after its termination, the subscriber is notified: 

(a) By the reciprocal or the attorney of the reciprocal's intention to levy 
an assessment; or 

(b) That delinquency proceedings have been instituted against the 
reciprocal under this title and the department or receiver intends to levy an 
assessment. 

SOURCES: Laws, 2013, ch. 459, § 15, eff from and after July 1, 2013. 

§ 83-33-33. Liability of subscribers for reciprocal's debts or 
obligations. 

No subscriber of a reciprocal shall be personally liable for the pa5anent of 
the reciprocal's debts or obligations. Any judgment obtained against a recip- 
rocal shall be binding and enforceable only upon and against the reciprocal and 
shall not be binding or enforceable upon or against any of the reciprocal's 
subscribers. No legal action shall be allowed to be brought or maintained 
against the subscribers or insureds of a reciprocal for the payment of the 
reciprocal's debts or obligations; provided, however, nothing in this section 
shall diminish or eliminate a subscriber's contingent assessment liability 
under an assessable policy as provided in Sections 83-33-29 and 83-33-31. 
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SOURCES: Laws, 2013, ch. 459, § 16, eff from and after July 1, 2013. 

§ 83-33-35. Applicability of licensing requirements and regu- 
lations to employees and agents of reciprocal and its attor- 
ney. 

The provisions of this code regarding the appointment, hcensing, quaHfi- 
cation and regulation of insurance agents, brokers and soHcitors, do not apply 
to the reciprocal or its attorney, nor to the salaried representatives of such 
reciprocal or attorney who receive no commissions, but do apply in the case of 
any agent, broker or solicitor of any reciprocal who receives any commission. 

SOURCES: Laws, 2013, ch. 459, § 17, eff from and after July 1, 2013. 

§ 83-33-37. Two or more reciprocals authorized to combine 
assets and liabilities into one reciprocal. 

Two (2) or more reciprocals may combine their assets and liabilities into 
one (1) reciprocal, subject to the approval of the Commissioner of Insurance. 

SOURCES: Laws, 2013, eh. 459, § 18, eff from and after July 1, 2013. 

CHAPTER 34 

Windstorm Underwriting Association 

Creation of Mississippi Windstorm Underwriting Association; organiza- 
tional structure; certain licensed insurers to become assessable insur- 
ers; association revenues; association not subject to state bid require- 
ments. 

Nonadmitted policy fee; responsibility of surplus lines insurance pro- 
ducer placing insurance through nonadmitted insurer to collect and 
remit fees; calculation of fee; penalty for nonpayment [Repealed effec- 
tive July 1, 2018]. 

§ 83-34-3. Creation of Mississippi Windstorm Underwriting 
Association; organizational structure; certain licensed in- 
surers to become assessable insurers; association revenues; 
association not subject to state bid requirements. 

(1) From and after March 22, 2007, the Mississippi Windstorm Under- 
writing Association, as created by Chapter 459, Laws of 1987, shall be a 
separate and independent entity as provided for herein. At its option, the 
association may incorporate. All assets belonging to the association on or 
before March 22, 2007, shall hereinafter belong to and remain with the 
association. There shall be no distribution of income or assets other than for 
the benefit of the association, which shall have the right to invest and reinvest 
assets. 



Sec. 

83-34-3. 



83-34-4. 
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(2) From and after March 22, 2007, the association shall no longer have 
members. Former "members" of the association shall be "assessable insurers" 
and shall have no rights to the assets and profits of the association, but shall 
have the obligation for regular assessments as provided herein. Former 
members shall continue to have the obligations provided in this chapter before 
March 22, 2007, for all policyholder claims, costs, damages of any kind and 
expenses in any manner resulting from losses that occurred before March 22, 
2007, for which the association may assess as needed the former members in 
the manner provided in this chapter before March 22, 2007. As a condition of 
its authority to continue to transact the business of insurance in this state and 
by transacting business in this state, each licensed insurer agrees to be bound 
by the provisions of this statute and the plan of operation as approved by the 
commissioner, and all amendments and revisions thereto. 

(3) Any licensed insurer first authorized to write insurance after March 
22, 2007, shall become an assessable insurer on the first day of January 
immediately following such authorization. The determination of such insurer's 
participation in the association shall be made based upon writings in the prior 
year in the same manner as for all other assessable insurers of the association. 

(4) Except as provided for in Section 83-34-4(6), the premiums, assess- 
ments, fees, investment income and other revenue of the association are funds 
received for the sole purpose of providing insurance coverage, paying claims for 
Mississippi citizens insured by the association, securing and repaying debt 
obligations issued by the association, and conducting all other activities of the 
association, all as required or permitted by this chapter. Such revenue shall 
not be considered taxes, fees, licenses or charges for services imposed by the 
State of Mississippi on individuals, businesses, or agencies, and shall not be 
used for other purposes. 

(5) It is the intent of the Legislature that the association be and act as a 
nonprofit entity. The association shall be free from taxation of every kind by 
the state and any political subdivision or other instrumentality thereof. It is 
the intent of the Legislature that the association be tax exempt from all taxes, 
including federal taxes, and the association is granted the authority to take 
those steps necessary to obtain federal tax exempt status. 

(6) Any debt obligations issued by the association, their transfer, and the 
income therefrom, including any profit made on the sale thereof, shall at all 
times be free from taxation of every kind by the state and any political 
subdivision or other instrumentality thereof. 

(7) In the event of the termination of the association by act of the 
Legislature, or other means, the assets of the association shall be applied first 
to pay all debts, liabilities and obligations of the association, including the 
establishment of reasonable reserves for any contingent liabilities or obliga- 
tions, and all remaining assets of the association shall become property of the 
state. 

(8) The association shall operate as a private enterprise and shall not be 
subject to the procurement provisions of Section 31-7-13, and policies and 
decisions of the association, including, but not limited to, decisions relating to 
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incurring debt, lev5dng of assessments, the issuance and sale of bonds, claims 
decisions under association policies, hiring and firing of employees, and all 
services relating to the operation of the association shall not be subject to the 
provisions of Section 25-9-101 et seq. The association shall not be required to 
obtain or to hold a license or certificate of authority issued by the commissioner 
or any other office. The association shall not be required to participate as a 
member insurer of the Mississippi Insurance Guaranty Association. 

SOURCES: Laws, 1987, ch. 459, § 3; Laws, 2007, ch. 425, § 6; Laws, 2014, ch. 426, 
§ 2, eff from and after July 1, 2014. 

Amendment Notes — The 2014 amendment substituted "Except as provided for in 
Section 83-34-4(6)," for "The" at the beginning of (4). 

§ 83-34-4, Nonadmitted policy fee; responsibility of surplus 
lines insurance producer placing insurance through nonad- 
mitted insurer to collect and remit fees; calculation of fee; 
penalty for nonpayment [Repealed effective July 1, 2018]. 

(1) Nonadmitted insurers shall not be assessable insurers of the associa- 
tion. All surplus lines insurance producers placing insurance through nonad- 
mitted insurers shall collect from the insured and remit to the association a 
nonadmitted policy fee on all premiums for all insurance written by such 
surplus lines insurance producer for a policy from a nonadmitted insurer for 
any and all risks in this state, except that policies or portions thereof that cover 
residential earthquake risks or residential flood risks that are not written 
through the National Flood Insurance Program shall be exempt from the 
nonadmitted policy fee. By procuring or selling insurance on property in this 
state from a nonadmitted insurer, each surplus lines insurance producer 
placing insurance through a nonadmitted insurer agrees to be bound by the 
provisions of this chapter and to collect and remit the nonadmitted policy fee 
provided for herein. 

(2) The nonadmitted policy fee shall be a percentage of the total policy 
premium but the nonadmitted policy fee shall not be considered premium and 
is not subject to premium taxes or commissions. However, failure to pay the 
nonadmitted policy fee shall be treated the same as failure to pay premium. 
"Total policy premium" includes taxes and commissions. 

(3) The nonadmitted policy fee percentage shall be three percent (3%). 

(4) Within twenty (20) days of the end of the quarter, surplus lines 
insurance producers placing insurance through nonadmitted insurers shall 
remit directly to the association all nonadmitted policy fees collected in the 
preceding quarter. In addition to the nonadmitted policy fee provided for 
herein, surplus lines insurance producers placing insurance through nonad- 
mitted insurers shall collect and remit surcharges as provided by this chapter. 
Surplus lines insurance producers placing insurance through nonadmitted 
insurers may designate another surplus lines insurance producer that actually 
procured the insurance from the nonadmitted carrier to collect and remit the 
nonadmitted policy fees. 
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(5) Each insured in this state who directly procures or renews insurance 
with a nonadmitted insurer on properties, risks or exposures located or to be 
performed, in whole or in part, in this state, other than insurance procured 
through a surplus lines licensee, shall be subject to the nonadmitted policy fee 
which shall be paid by the insured according to the procedures provided for 
premium taxes in Section 83-21-17(5). 

(6) Monies derived from the nonadmitted policy fee collected under this 
section may be used by the association, in addition to any uses provided for in 
Section 83-34-3(4), for education, public outreach, training of building officials 
and other programs targeted to reduce the number of policies within the 
association. 

(7) This section shall stand repealed from and after July 1, 2018. 

SOURCES: Laws, 2007, ch. 425, § 7; Laws, 2011, ch. 380, § 9; Laws, 2012, ch. 375, 
§ 1; Laws, 2014, ch. 426, § 1, eff from and after July 1, 2014. 

Amendment Notes — The 2012 amendment deleted "collected after January 1, 
2008" following "all premiums" in the second sentence of (1); substituted "three percent 
(3%)" for "five percent (5%)" at the end of (3); and added (6). 

The 2014 amendment, in (1), added "except that policies .... policy fee" to the second 
sentence; added (6); redesignated former (6) as (7), and therein substituted "July 1, 
2018" for "July 1, 2014." 

CHAPTER 39 
Bail Bonds and Bondsmen 



Sec. 

83-39-3. Individual license required. 

83-39-7. Qualification bond; return of defendant out on bond; return of qualifi- 
cation bond. 

83-39-8. Managing and closing business upon death of personal surety. 

83-39-15. Grounds for denial, suspension, revocation, and refusal to renew license. 

83-39-23. Notice to sheriff and judicial officials. 

83-39-27. Prohibited activities.* 

83-39-29. Penalties. 

83-39-30. Prohibited activities; illegal business referrals. 



§ 83-39-3. Individual license required. 

(1) No person shall act in the capacity of professional bail agent, soliciting 
bail agent or bail enforcement agent, as defined in Section 83-39-1, or perform 
any of the functions, duties or powers of the same unless that person shall be 
qualified and licensed as provided in this chapter. The terms of this chapter 
shall not apply to any automobile club or association, financial institution, 
insurance company or other organization or association or their employees who 
execute bail bonds on violations arising out of the use of a motor vehicle by 
their members, policyholders or borrowers when bail bond is not the principal 
benefit of membership, the policy of insurance or of a loan to such member, 
policyholder or borrower. 
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(2) (a) No license shall be issued or renewed except in compliance with this 
chapter, and none shall be issued except to an individual. No firm, partner- 
ship, association or corporation, as such, shall be so licensed. No professional 
bail agent shall operate under more than one (1) trade name. A soliciting bail 
agent and bail enforcement agent shall operate only under the professional 
bail agent's name. No license shall be issued to or renewed for any person 
who has ever been convicted of a felony or any crime involving moral 
turpitude or who is under twenty-one (21) years of age. No person engaged 
as a law enforcement or judicial official or attorney shall be licensed 
hereunder. A person who is employed in any capacity at any jail or 
corrections facility that houses state, county or municipal inmates who are 
or may be eligible for bail, whether the person is a public employee, 
independent contractor, or the employee of an independent contractor, may 
not be licensed under this section. 

(b)(i) No person who is a relative of either a sworn state, county or 
municipal law enforcement official or judicial official, or an employee, 
independent contractor or the contractor's employee of any police depart- 
ment, sheriff's department, jail or corrections facility that houses or holds 
federal, state, county or municipal inmates who are or may be eligible for 
bail, shall write a bond in the county where the law enforcement entity or 
court in which the person's relative serves is located. 'Relative' means a 
spouse, parent, grandparent, child, sister, brother, or a consanguineous 
aunt, uncle, niece or nephew. Violation of this prohibition shall result in 
license revocation. 

(ii) No person licensed under this chapter shall act as a personal 
surety agent in the writing of bail during a period he or she is licensed as 
a limited surety agent, as defined herein. 

(iii) No person licensed under this chapter shall give legal advice or a 
legal opinion in any form. 

(3) The department is vested with the authority to enforce this chapter. 
The department may conduct investigations or request other state, county or 
local officials to conduct investigations and promulgate such rules and regu- 
lations as may be necessary for the enforcement of this chapter. The depart- 
ment may establish monetary fines and collect such fines as necessary for the 
enforcement of such rules and regulations. All fines collected shall be deposited 
in the Special Insurance Department Fund for the operation of that agency. 

(4) (a) Each license issued hereunder shall expire biennially on the last 
day of September of each odd-numbered year, unless revoked or suspended 
prior thereto by the department, or upon notice served upon the commis- 
sioner by the insurer that the authority of a limited surety agent to act for 
or on behalf of such insurer had been terminated, or upon notice served upon 
the commissioner that the authority of a soliciting bail agent or bail 
enforcement agent had been terminated by such professional bail agent. 

(b) A soliciting bail agent or bail enforcement agent may, upon termi- 
nation by a professional bail agent or upon his cessation of employment with 
a professional bail agent, be relicensed without having to comply with the 
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provisions of subsection (7)(a) and (b) of this section, if he has held a hcense 
in his respective Hcense category within ninety (90) days of the new 
apphcation, meets all other requirements set forth in Section 83-39-5 and 
subsection (7) (b) of this section, and notifies the previous professional bail 
agent in writing that he is submitting an application for a new license. 

(5) The department shall prepare and deliver to each licensee a license 
showing the name, address and classification of the licensee, and shall certify 
that the person is a licensed professional bail agent, being designated as a 
personal surety agent or a limited surety agent, a soliciting bail agent or a bail 
enforcement agent. In addition, the license of a soliciting bail agent or bail 
enforcement agent, shall show the name of the professional bail agent and any 
other information as the commissioner deems proper. 

(6) The commissioner, after a hearing under Section 83-39-17, may refuse 
to issue a privilege license for a soliciting bail agent to change from one (1) 
professional bail agent to another if he owes any premium or debt to the 
professional bail agent with whom he is currently licensed. The commissioner, 
after a hearing under Section 83-39-17, shall refuse to issue a license for a 
limited surety agent if he owes any premium or debt to an insurer to which he 
has been appointed. If a license has been granted to a limited surety agent or 
a soliciting bail agent who owed any premium or debt to an insurer or 
professional bail agent, the commissioner, after a hearing under Section 
83-39-17, shall revoke the license. 

(7) (a) Before the issuance of any initial professional bail agent, soliciting 
bail agent or bail enforcement agent license, the applicant shall submit proof 
of successful completion of forty (40) classroom hours of prelicensing educa- 
tion approved by the Professional Bail Agents Association of Mississippi, 
Inc., and conducted by persons or entities approved by the Professional Bail 
Agents Association of Mississippi, Inc., unless the applicant is currently 
licensed under this chapter on July 1, 2014, and has maintained that license 
in compliance with the continuing education requirements of subsection (8) 
of this section. The hours required by this subsection shall be classroom 
hours and may not be acquired through correspondence or over the Internet. 
Any applicant who has met all continuing education requirements as set 
forth in subsection (8)(a) of this section and has been properly licensed under 
this chapter within ninety (90) days of submitting an application for a 
license shall not be subject to the prelicensing education requirement. 

(b) All applicants for a professional bail agent, soliciting bail agent or 
bail enforcement agent license applying for an original license after July 1, 
2014, shall successfully complete a limited examination by the department 
for the restricted lines of business before the license can be issued; however, 
this examination requirement shall not apply to any licensed bail soliciting 
agent and bail enforcement agent transferring to another professional bail 
agent license, any licensed bail soliciting agent applying for a bail enforce- 
ment agent license, and any licensed bail enforcement agent appl3dng for a 
bail soliciting agent license. An applicant shall only be required to success- 
fully complete the limited examination once. 
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(c) Beginning on July 1, 2011, in order to assist the department in 
determining an applicant's suitability for a license under this chapter, the 
applicant shall submit a set of fingerprints with the submission of an 
application for license. The department shall forward the fingerprints to the 
Department of Public Safety for the purpose of conducting a criminal history 
record check. If no disqualifying record is identified at the state level, the 
Department of Public Safety shall forward the fingerprints to the Federal 
Bureau of Investigation for a national criminal history record check. Fees 
related to the criminal history record check shall be paid by the applicant to 
the commissioner and the monies from such fees shall be deposited in the 
special fund in the State Treasury designated as the "Insurance Department 
Fund." 

(8) (a) Before the renewal of the license of any professional bail agent, 
soliciting bail agent or bail enforcement agent, the applicant shall submit 
proof of successful completion of continuing education hours as follows: 

(i) There shall be no continuing education required for the first 
licensure year; 

(ii) Except as provided in subparagraph (i), eight (8) classroom hours 
of continuing education for each year or part of a year of the two-year 
license period, for a total of sixteen (16) hours per license period. 

(b) If an applicant for renewal failed to obtain the required eight (8) 
hours for each year of the license period during the actual license year in 
which the education was required to be obtained, the applicant shall not be 
eligible for a renewal license but shall be required to obtain an original 
license and be subject to the education requirements set forth in subsection 
(7). The commissioner shall not be required to comply with Section 83-39-17 
in denying an application for a renewal license under this paragraph (b). 

(c) The education hours required under this subsection (8) shall consist 
of classroom hours approved by the Professional Bail Agents Association of 
Mississippi, Inc., and provided by persons or entities approved by the 
Professional Bail Agents Association of Mississippi, Inc. The hours required 
by this subsection shall be classroom hours and may not be acquired through 
correspondence or over the Internet. 

(d) The continuing education requirements under this subsection (8) 
shall not be required for renewal of a bail agent license for any applicant who 
is sixty-five (65) years of age and who has been licensed as a bail agent for 
a continuous period of twenty (20) years immediately preceding the submis- 
sion of the application as evidenced by submission of an affidavit, under 
oath, on a form prescribed by the department, signed by the licensee 
attesting to satisfaction of the age, licensing, and experience requirements of 
this paragraph (d). 

(9) No license as a professional bail agent shall be issued unless the 
applicant has been duly licensed by the department as a soliciting bail agent 
for a period of three (3) consecutive years immediately preceding the submis- 
sion of the application. However, this subsection (9) shall not apply to any 
person who was licensed as a professional bail agent before July 1, 2011. 
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(10) A nonresident person may be licensed as a professional bail agent, 
bail soliciting agent or bail enforcement agent if: 

(a) The person's home state awards licenses to residents of this state on 
the same basis; and 

(b) The person has satisfied all requirements set forth in this chapter. 

SOURCES: Codes, 1942, § 8745-02; Laws, 1968, ch. 341, § 2; Laws, 1994, ch. 495, 
§ 2; Laws, 1997, ch. 410, § 19; Laws, 1999, ch. 497, § 1; Laws, 2001, ch. 353, 
§ 1; Laws, 2001, ch. 563, § 1; Laws, 2006, ch. 586, § 1; Laws, 2007, ch. 501, § 3; 
Laws, 2008, ch. 467, § 1; Laws, 2010, ch. 466, § 2; Laws, 2011, ch. 463, § 4; 
Laws, 2012, ch. 394, § 1; Laws, 2013, ch. 423, § 1; Laws, 2014, ch. 479, § 1, eff 
from and after July 1, 2014. 

Amendment Notes — The 2012 amendment rewrote (4); in (7)(a), inserted "initial" 
preceding "professional bail agent" in the first sentence; and added the last sentence. 
The 2013 amendment added the second sentence in (7)(a). 

The 2014 amendment substituted "or may be eligible for bail" for "bailable" in the last 
sentence of (2)(a) and the first sentence of (2)(b)(i); redesignated former (4) as present 
(4)(a) and (4)(b); in present (4)(a), inserted "of each odd-numbered year" following "on 
the last day of September" and substituted "on" for "in" following "surety agent to act for 
or"; in present (4)(b), inserted "and (b)" following "subsection (7)(a)" and deleted the last 
sentence; in (5), substituted "the licensee" for "such licensee" in the first sentence and 
"of a" for "if for" in the second sentence; added (7)(b); in (7)(a), deleted the second 
sentence; inserted "unless the applicant ... of this section" following the end of the first 
sentence and "has met all . . . of this section and" following "Any applicant who" in the 
last sentence; and deleted "different" following "application for a" and "type" preceding 
"shall not be subject" near the end of the last sentence; in the second sentence of (7)(c), 
deleted "the fingerprints shall be forwarded by" following "identified at the state level" 
and inserted "shall forward the fingerprints" following "Department of Public Safety"; 
in (8)(a)(i), inserted "licensure" following "required for the first" and deleted "of 
completion of the forty (40) hour pre-license class"; and in (8)(d), deleted "professional" 
preceding "bail agent" twice. 

§ 83-39-7. Qualification bond; return of defendant out on 
bond; return of qualification bond. 

(1) Each applicant for a professional bail agent license who acts as 
personal surety shall be required to post a qualification bond in the amount of 
Thirty Thousand Dollars ($30,000.00). The qualification bond shall be made by 
depositing with the commissioner the aforesaid amount of bonds of the United 
States, the State of Mississippi or any agency or subdivision thereof, or a 
certificate of deposit issued by an institution whose deposits are insured by the 
Federal Deposit Insurance Corporation and made payable jointly to the owner 
and the Department of Insurance, or shall be written by an insurer as defined 
in this chapter, shall meet the specifications as may be required and defined in 
this chapter, and shall meet such specifications as may be required and 
approved by the department. The bond shall be conditioned upon the full and 
prompt payment of any bail bond issued by such professional bail agent into 
the court ordering the bond forfeited. The bond shall be to the people of the 
State of Mississippi in favor of any court of this state, whether municipal, 
justice, county, circuit. Supreme or other court. If any bond issued by a 
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professional bail agent is declared forfeited and judgment entered thereon by 
a court of proper jurisdiction as authorized in Section 99-5-25, and the amount 
of the bond is not paid within ninety (90) days, that court shall order the 
department to declare the qualification bond of the professional bail agent to be 
forfeited and the license revoked. If the bond was not forfeited correctly under 
Section 99-5-25, it shall be returned to the court as uncollectible. The 
department shall then order the surety on the qualification bond to deposit 
with the court an amount equal to the amount of the bond issued by the 
professional bail agent and declared forfeited by the court, or the amount of the 
qualification bond, whichever is the smaller amount. The department shall, 
after hearing held upon not less than ten (10) days' written notice, suspend the 
license of the professional bail agent until such time as another qualification 
bond in the required amount is posted with the department. The revocation of 
the license of the professional bail agent shall also serve to revoke the license 
of each soliciting bail agent and bail enforcement agent employed or used by 
such professional bail agent. In the event of a final judgment of forfeiture of 
any bail bond written under the provisions of this chapter, the amount of 
money so forfeited by the final judgment of the proper court, less all accrued 
court costs and excluding any interest charges or attorney's fees, shall be 
refunded to the bail agent or his insurance company upon proper showing to 
the court as to which is entitled to same, provided the defendant in such cases 
is returned to the sheriff of the county to which the original bail bond was 
returnable within twelve (12) months of the date of such final judgment, or 
proof made of incarceration of the defendant in another jurisdiction, and that 
a "Hold Order" has been placed upon the defendant for return of the defendant 
to the sheriff upon release from the other jurisdiction, the return to the sheriff 
to be the responsibility of the professional bail agent as provided in subsection 
(2) of this section, then the bond forfeiture shall be stayed and remission made 
upon petition to the court, in the amount found in the court's discretion to be 
just and proper. A bail agent licensed under this chapter shall have a right to 
apply for and obtain from the proper court an extension of time delaying a final 
judgment of forfeiture if such bail agent can satisfactorily establish to the court 
wherein such forfeiture is pending that the defendant named in the bail bond 
is lawfully in custody outside of the State of Mississippi. 

(2) The qualification bond may be released by the department to the 
professional bail personal surety agent upon an order to release the qualifica- 
tion bond issued by a court of competent jurisdiction, or upon written request 
to the department by the professional bail personal surety agent no earlier 
than five (5) years after the expiration date of his last license. 

SOURCES: Codes, 1942, § 8745-03; Laws, 1968, ch. 341, § 3; Laws, 1994, ch. 495, 
§ 4; Laws, 1997, ch. 410, § 21; Laws, 1998, ch. 323, § 6; Laws, 1999, ch. 399, 
§ 1; Laws, 2000, ch. 456, § 1; Laws, 2003, ch. 351, § 1; Laws, 2004, ch. 363, § 1; 
Laws, 2005, ch. 479, § 1; Laws, 2007, ch. 501, § 5; Laws, 2012, ch. 394, § 2, eff 
from and after July 1, 2012. 

Amendment Notes — The 2012 amendment rewrote (2). 
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§ 83-39-8. Managing and closing business upon death of per- 
sonal surety. 

If a professional bail agent who acts as a personal surety agent dies, the 
personal representative of the estate may contract with licensed professional 
bail agents, soliciting bail agents or bail enforcement agents to assist him in 
managing and closing the business affairs of the professional bail agent. The 
licensed professional bail agent, soliciting bail agent or bail enforcement agent 
contracted by the personal representative may, on behalf of the personal 
representative, present defendants in court when required, assist in the 
apprehension and surrender of defendants to the court, or keep defendants 
under necessary surveillance. Nothing herein shall give the personal repre- 
sentative the authority to execute and sign bail bonds in connection with 
judicial proceedings. 

SOURCES: Laws, 2007, ch. 501, § 1; Laws, 2012, ch. 394, § 3, eff from and after 
July 1, 2012. 

Amendment Notes — The 2012 amendment rewrote the section. 

§ 83-39-15. Grounds for denial, suspension, revocation, and 
refusal to renew license. 

(1) The department may deny, suspend, revoke or refuse to renew, as may 
be appropriate, a license to engage in the business of professional bail agent, 
soliciting bail agent, or bail enforcement agent for any of the following reasons: 

(a) Any cause for which the issuance of the license would have been 
refused had it then existed and been known to the department. 

(b) Failure to post a qualification bond in the required amount with the 
department during the period the person is engaged in the business within 
this state or, if the bond has been posted, the forfeiture or cancellation of the 
bond. 

(c) Material misstatement, misrepresentation or fraud in obtaining the 
license. 

(d) Willful failure to comply with, or willful violation of, any provision of 
this chapter or of any proper order, rule or regulation of the department or 
any court of this state. 

(e) Conviction of felony or crime involving moral turpitude. 

(f) Default in payment to the court should any bond issued by such bail 
agent be forfeited by order of the court. 

(g) Being elected or employed as a law enforcement or judicial official. 

(h) Engaging in the practice of law. 

(i) Writing a bond in violation of Section 83-39-3(2) (b) (i) and (ii). 
(j) Giving legal advice or a legal opinion in any form. 

(k) Acting as or impersonating a bail agent without a license. 
(Z) Use of any other trade name than what is submitted on a license 
application to the department. 
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(m) Issuing a bail bond that contains information intended to mislead a 
court about the proper delivery by personal service or certified mail of a writ 
of scire facias, judgment nisi or final judgment. 

(2) In addition to the grounds specified in subsection (1) of this section, the 
department shall be authorized to suspend the license, registration or permit 
of any person for being out of compliance with an order for support, as defined 
in Section 93-11-153. The procedure for suspension of a license, registration or 
permit for being out of compliance with an order for support, and the procedure 
for the reissuance or reinstatement of a license, registration or permit 
suspended for that purpose, and the payment of any fees for the reissuance or 
reinstatement of a license, registration or permit suspended for that purpose, 
shall be governed by Section 93-11-157 or 93-11-163, as the case may be. If 
there is any conflict between any provision of Section 93-11-157 or 93-11-163 
and any provision of this chapter, the provisions of Section 93-11-157 or 
93-11-163, as the case may be, shall control. 

(3) In addition to the sanctions provided in this section, the department 
may assess an administrative fine in an amount not to exceed One Thousand 
Dollars ($1,000.00) per violation. Such administrative fines shall be in addition 
to any criminal penalties assessed under Section 99-5-1. 

SOURCES: Codes, 1942, § 8745-06; Laws, 1968, ch. 341, § 6; Laws, 1994, ch. 495, 
§ 8; Laws, 1996, ch. 507, § 89; Laws, 2001, ch. 563, § 2; Laws, 2010, ch. 466, 
§ 3; Laws, 2014, ch. 479, § 2, eff from and after July 1, 2014. 

Amendment Notes — The 2014 amendment added (1)(/), (l)(m), and (3). 

§ 83-39-23. Notice to sheriff and judicial officials. 

No sheriff or other official shall accept bond from a professional bail agent 
unless the bail agent is licensed under this chapter and unless the bail agent 
shall exhibit to the court a valid certificate or license issued by the department, 
and the license of the bail agent shall not have been suspended or revoked. The 
department shall provide notice to the sheriff and municipal law enforcement 
and to the courts of every county and municipality of any suspension or 
revocation of a professional, soliciting or bail enforcement license. The depart- 
ment, upon request, may furnish to any sheriff, district, circuit, county or 
justice court judge or municipal judge additional information which would 
appropriately identify the duly licensed professional bail agent and insurers 
whose operation is covered by this chapter. 

SOURCES: Codes, 1942, § 8745-07; Laws, 1968, eh. 341, § 7; Laws, 1994, ch. 495, 
§ 11; Laws, 2014, ch. 479, § 3, eff from and after July 1, 2014. 

Amendment Notes ■ — The 2014 amendment added the second sentence; in the last 
sentence, inserted "county or justice" following "district, circuit" and "judge" following 
"court"; and deleted "in the writing of bail" near the end. 
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§ 83-39-27. Prohibited activities. 

It is unlawful for a licensee to engage in any of the following activities: 

(a) Specify, suggest or advise the employment of any particular attorney 
to represent his principal. 

(b) Pay a fee or rebate or give or promise to give anything of value to a 
jailer, policeman, peace officer, clerk, deputy clerk, any other employee of any 
court, district attorney or any of his employees or any person who has power 
to arrest or to hold any person in custody. 

(c) Pay a fee or rebate or give anything of value to an attorney in bail 
bond matters, except in defense of any act on a bond, or as counsel to 
represent such bail agent, his agent or employees. 

(d) Pay a fee or rebate or give or promise to give anything of value to the 
person on whose bond he is surety. 

(e) Pay a fee or rebate or give or promise to give anything of value to any 
person, other than a soliciting bail agent, for the purpose of procuring a bail 
bond. 

(f) Accept anything of value from a person on whose bond he is surety, 
or from others on behalf of such person, except the fee or premium on the 
bond, but the bail agent may accept collateral security or other indemnity. 

(g) Coerce, suggest, aid and abet, offer promise of favor or threaten any 
person on whose bond he is surety or offers to become surety, to induce that 
person to commit any crime. 

(h) Give legal advice or a legal opinion in any form. 

(i) Refuse to return collateral security or other indemnity when the fee 
or premium on the bond has been fully paid or when the bail agent's 
obligation on the bond has been terminated. 

SOURCES: Codes, 1942, § 8745-09; Laws, 1968, ch. 341, § 9; Laws, 1994, ch. 495, 
§ 13; Laws, 2001, ch. 320, § 1; brought forward without change. Laws, 2010, 
ch. 466, § 5; Laws, 2011, ch. 463, § 7; Laws, 2012, ch. 394, § 4, eff from and 
after July 1, 2012. 

Amendment Notes — The 2012 amendment added (i). 

§ 83-39-29. Penalties. 

(1) The department may provide information to the district attorney in 
the district in which a professional bail agent, a soliciting bail agent or bail 
enforcement agent is domiciled so that proper legal action may be pursued 
against any licensee who is alleged to have violated any provision of Chapter 
39, Title 83. Such licensee is guilty of a misdemeanor and shall be subject to a 
fine of not more than One Thousand Dollars ($1,000.00), imprisonment in the 
county jail for not more than one (1) year, or both. Any insurer violating any 
provision of Chapter 39, Title 83 may be fined in an amount not to exceed Fifty 
Thousand Dollars ($50,000.00). 

(2) Any person or entity who acts or attempts to solicit, write or present 
a bail bond as a professional bail agent, soliciting bail agent, or bail enforce- 
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ment agent as defined in this chapter and who is not hcensed under this 
chapter is guilty of a misdemeanor and, upon conviction, shall be subject to a 
fine of not more than One Thousand Dollars ($1,000.00), imprisonment in the 
county jail for not more than one (1) year, or both. 

(3) Any person who acts or attempts to act, represents himself to be, or 
impersonates a professional bail agent, a soliciting bail agent or a bail 
enforcement agent as defined in this chapter by attempting to arrest or 
detaining any person, and who is not licensed under this chapter, is guilty of a 
misdemeanor and, upon conviction, shall be subject to a fine of not more than 
Five Thousand Dollars ($5,000.00), imprisonment for not more than one (1) 
year, or both. 

(4) A bail agent, bail enforcement agent or bail enforcement agent from 
another state shall report to the sheriff's department of the county in which he 
is attempting to locate a fugitive prior to beginning to look for the fugitive to 
prove his licensing and legal right to the fugitive. Failure to prove licensing 
shall be an offense punishable by a fine not to exceed One Thousand Dollars 
($1,000.00). 

(5) Any person charged with a criminal violation who has obtained his 
release from custody by having a professional bail agent, insurer, agent of a 
bail agent or insurer, or any person other than himself furnish his bail bond 
and who fails to appear in court, at the time and place ordered by the court, is 
guilty of "bond jumping" and, upon conviction, shall be subject to a fine of not 
more than One Thousand Dollars ($1,000.00), imprisonment in the county jail 
for not more than one (1) year, or both, and payment of restitution for 
reasonable expenses incurred returning the defendant to court. 

(6) Any person who knowingly and intentionally aids and abets any 
person in the commission of the offense of bond jumping, whether the person 
committing the principal offense is actually convicted, shall be guilty of aiding 
and abetting bond jumping and, upon conviction, shall be subject to a fine of 
not more than One Thousand Dollars ($1,000.00) or imprisonment in the 
county jail for not more than one (1) year, or both, and payment of restitution 
for reasonable expenses incurred in returning the defendant to court. Any 
person who is convicted of aiding and abetting shall be jointly and severally 
liable for payment of restitution for reasonable expenses incurred in returning 
the defendant to court. 

(7) Any bail agent who is prejudiced or injured by the commission of any 
of the offenses set forth in this section shall have standing to file a complaint 
alleging the commission of the offense or offenses. 

SOURCES: Codes, 1942, §§ 8745-09, 8745-10; Laws, 1968, ch. 341, §§ 9, 10; Laws, 
1994, ch. 495, § 14; Laws, 1994, ch. 634, § 2; Laws, 2003, ch. 466, § 1; Laws, 
2005, ch. 412, § 1; Laws, 2009, ch. 520, § 2; brought forward without change, 
Laws, 2010, ch. 466, § 6; Laws, 2014, ch. 479, § 5, eff from and after July 1, 
2014. 

Amendment Notes — The 2014 amendment inserted "or entity" following "Any 
person" at the beginning of (2) and made two minor punctuation changes in (1). 
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§ 83-39-30. Prohibited activities; illegal business referrals. 

(1) Any person licensed under this chapter who pays or gives anything of 
value, either directly or indirectly, to any law enforcement or judicial official or 
any employee of any facility where defendants who are or may be eligible for 
bail are detained or may post bail for the purpose of enticing that official or 
employee to refer business in any manner to them shall be guilty of a felony 
subject to imprisonment for not more than five (5) years or a fine of not more 
than Fifty Thousand Dollars ($50,000.00), or both. Nothing in this section shall 
prohibit a bail agent from making political contributions to persons running 
for public office. 

(2) Any person licensed under this chapter who pays or gives anything of 
value, either directly or indirectly, or who solicits another person to pay or give 
anj^hing of value to any convicted inmate or trustee, regardless of whether 
they are held pretrial or post-conviction in any facility where defendants who 
are or may be eligible for bail are detained or may post bail for the purpose of 
enticing that convicted inmate or trustee to refer business in any manner to 
them shall be guilty of a felony subject to imprisonment for not more than five 
(5) years or a fine of not more than Fifty Thousand Dollars ($50,000.00), or 
both. 

(3) Any person who is convicted under this section shall have their license 
permanently revoked and may not be involved in any bail business in any way. 

SOURCES: Laws, 2014, ch. 479, § 6, eff from and after July 1, 2014. 

CHAPTER 41 

Hospital and Medical Service Associations and Contracts 

Article 5. Provisions Common to Hospital, Medical, or Surgical 

Insurance 83-41-201 

Article 7. Health Maintenance Organization, Preferred Provider 
Organization and Other Prepaid Health Benefit Plans 
Protection Act 83-41-301 

Article 5. 

Provisions Common to Hospital, Medical, or Surgical Insurance. 

Sec. 

83-41-219. Reciprocal time limitations on health insurance claim filing and claim 
audits; applicability [See Editor's Note for effective date and applicabil- 
ity]. 

§ 83-41-219. Reciprocal time limitations on health insurance 
claim filing and claim audits; applicability [See Editor's 
Note for effective date and applicability]. 

(1) If any health insurance issuer or other health insurance benefit payer 
limits the time in which a health care provider or other person is required to 
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submit a claim for payment, the health insurance issuer or other health 
insurance benefit payer shall have the same time limit following payment of 
the claim to perform any review or audit for reconsidering the validity of the 
claim and requesting reimbursement for payment of an invalid claim or 
overpayment of a claim. 

(2) If any health insurance issuer or other health insurance benefit payer 
does not limit the time in which a health care provider or other person is 
required to submit a claim for payment, the health insurance issuer or other 
health insurance benefit payer may not request reimbursement or offset 
another claim payment for reimbursement of an invalid claim or overpayment 
of a claim more than twelve (12) months after the payment of an invalid or 
overpaid claim. 

(3) Nothing in this section shall apply to: 

(a) Audits that were opened before July 1, 2012; 

(b) Audits of pharmacies as provided in Section 73-21-175 et seq.; 

(c) Claims submitted by providers for reimbursement under the Mis- 
sissippi Medicaid Program, except that all audits of claims and payments 
made by or on behalf of the Division of Medicaid are limited to a maximum 
of five (5) years after final filing of the claim; and 

(d) Claims submitted in the context of misrepresentation, omission, 
concealment, or fraud by the health care provider or other person. 

SOURCES: Laws, 2010, ch. 393, § 1; Laws, 2012, ch. 532, § 1, eff from and after 
July 1, 2012. 

Amendment Notes — The 2012 amendment deleted former (3), which read: 
"Nothing in this section shall apply to claims submitted in the context of misrepresen- 
tation, omission, concealment, or fraud by the health care provider or other person"; 
and redesignated former (4) as (3), and rewrote the subsection, which read: "Nothing in 
this section shall apply to an audit of a pharmacy as provided in Section 73-21-175 et 
seq., nor to claims submitted by providers for reimbursement under the Mississippi 
Medicaid Program." 

Article 7. 

Health Maintenance Organization, Preferred Provider Organization and Other 
Prepaid Health Benefit Plans Protection Act. 

Sec. 

83-41-337. Examination of health maintenance organizations and providers; accep- 
tance of reports in lieu of examinations. 

§ 83-41-337. Examination of health maintenance organiza- 
tions and providers; acceptance of reports in lieu of exami- 
nations. 

(1) The commissioner shall make an examination of the affairs of any 
health maintenance organization and providers with whom such organization 
has contracts, agreements or other arrangements as often as is reasonably 
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necessary for the protection of the interests of the people of this state but not 
less frequently than once every five (5) years at the expense of the health 
maintenance organization and provider with whom the health maintenance 
organization has contracted according to relevant statutes which govern 
examinations of insurance companies under the insurance laws of this state. 

(2) The State Health Officer may make an examination concerning the 
quality assurance program of the health maintenance organization and of any 
providers with whom such organization has contracts, agreements or other 
arrangements as often as is reasonably necessary for the protection of the 
interests of the people of this state but not less frequently than once every five 
(5) years. 

(3) Every health maintenance organization and provider shall submit its 
books and records for such examinations and in every way facilitate the 
completion of the examination. For the purpose of examinations, the commis- 
sioner and the State Health Officer may administer oaths to, and examine the 
officers and agents of, the health maintenance organization and the principals 
of providers concerning their business as per existing insurance laws, rules 
and regulations. 

(4) The expenses of examinations under this section shall be assessed 
against the health maintenance organization being examined as per existing 
laws for examination of insurance companies or the State Health Officer for 
whom the examination is being conducted. 

(5) In lieu of such examination, the commissioner or State Health Officer 
may accept the report of an examination made by the Commissioner of 
Insurance or the State Health Officer of another state. 

SOURCES: Laws, 1995, ch. 613, § 19; Laws, 2012, ch. 364, § 3, eff from and after 
July 1, 2012. 

Amendment Notes — The 2012 amendment substituted "five (5)" for "three (3)" 
preceding "years" throughout the section. 

CHAPTER 49 
Legal Expense Insurance 

Sec. 

83-49-27. Retention of records; inspection and report; expenses. 

§ 83-49-27. Retention of records; inspection and report; ex- 
penses. 

(1) The commissioner shall require every sponsor of a prepaid legal 
services plan to retain at the address shown on its license the plan-related 
books, records, accounts and vouchers for a term of five (5) years beginning 
immediately after the completion of the transaction and kept in such manner 
that the commissioner or his authorized representatives may readily verify its 
annual statements and determine whether the plan and the sponsor are in 
compliance with the law. 
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(2) The commissioner, or his designee, as often as the commissioner, in his 
sole discretion, deems appropriate but, at a minimum, at least every five (5) 
years shall visit each sponsor of a prepaid legal services plan and examine into 
such of its affairs as relate to the business of operating the plan. The 
commissioner shall have free access to all plan-related books, records, accounts 
and vouchers of the plan and may summon and examine under oath officers, 
trustees, agents and employees of the plan and any other persons regarding 
the affairs and condition of the plan. Provided, that no information, written or 
oral, need be supplied under this or any other subsection of this chapter in 
violation of the attorney-client privilege as it is construed by the courts of this 
state. 

(3) Every sponsor of a plan being examined, its officers, employees and 
agents shall produce and make freely accessible to the commissioner the 
accounts, records, documents and files in its possession or control relating to 
the subject of the examination. Such officers, employees and agents shall 
facilitate such examination and aid the examiners as far as it is in their power 
in making the examination. 

(4) (a) The commissioner shall make a full written report of each exami- 
nation made by him containing only facts ascertained from the accounts, 
records and documents examined and from the sworn testimony of wit- 
nesses. 

(b) The commissioner shall furnish a copy of the proposed report to the 
sponsor of the plan examined not less than twenty (20) days prior to filing 
the report. If such plan so requests in writing within such twenty-day period, 
or such longer period as the commissioner may grant, the commissioner 
shall grant a hearing with respect to the report, and shall not so file the 
report until after the hearing and such modifications have been made 
therein as the commissioner may deem proper. 

(c) The commissioner may withhold from public inspection the report of 
any examination or investigation for so long as he deems it to be in the public 
interest or necessary to protect the plan examined from unwarranted injury. 

(d) After the report has been filed, the commissioner may publish the 
report or the results thereof in one or more newspapers published in this 
state if he should deem it to be in the public interest. 

(5) The sponsor of the plan so examined shall pay, at the direction of the 
commissioner, all the actual travel and living expenses of such examination. 
When the examination is made by an examiner who is not a regular employee 
of the department, the sponsor examined shall pay the proper charges for the 
services of the examiner and his assistants in an amount approved by the 
commissioner. A consolidated account for the examination shall be filed by the 
examiner with the commissioner. No sponsor or other entity shall pay and no 
examiner shall accept any additional emolument on account of any examina- 
tion. When the examination is conducted, in whole or in part, by regular 
salaried employees of the Department of Insurance, payment for such services 
and proper expenses shall be made by the sponsor examined to the commis- 
sioner, and such payment shall be deposited with the State Treasurer to the 
account of the Department of Insurance. 
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SOURCES: Laws, 1983, ch. 474, § 14; Laws, 1991, ch. 573, § 123; Laws, 2012, ch. 
364, § 4, eff from and after July 1, 2012. 

Amendment Notes — The 2012 amendment substituted "five (5)" for "three (3)" 
following "for a term of" in (1); rewrote the first sentence in (2); and substituted 
"Department of Insurance" for "Insurance Department" twice in (5). 

CHAPTER 51 
Dental Care Benefits 

Prohibitions Against Certain Provisions In Contracts Between Certain 

Health Care Entities and Dentists 83-51-31 

PROHIBITIONS AGAINST CERTAIN PROVISIONS IN CONTRACTS 
BETWEEN CERTAIN HEALTH CARE ENTITIES AND DENTISTS 

Sec. 

83-51-31. Prohibition against contract between certain health care entities and 
dentists from requiring that dentist provide services to subscribers at 
fee established by health care entity unless services are covered services 
under subscriber agreement. 

§ 83-51-31. Prohibition against contract between certain 
health care entities and dentists from requiring that dentist 
provide services to subscribers at fee established by health 
care entity unless services are covered services under sub- 
scriber agreement. 

No contract betw^een a health care entity that offers a dental plan or plans 
and a dentist for the provision of services to subscribers may require that a 
dentist provide services to his subscribers at a fee set by the health care entity 
unless the services are covered services under the applicable subscriber 
agreement. For the purposes of this section, "covered services" means services 
that are reimbursable under the applicable subscriber agreement, notwith- 
standing any deductibles, waiting periods or frequency limitations that may 
apply. For the purposes of this section, "dental plan" means any policy of 
insurance that is issued by a health care entity that provides for coverage of 
dental services not in connection with a medical plan. 

SOURCES: Laws, 2010, ch. 497, § 1; Laws, 2012, ch. 318, § 1, eff from and after 
July 1, 2012. 

Amendment Notes — The 2012 amendment deleted the (1) designation and former 
(2) which made the section repealed July 1, 2012. 
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CHAPTER 53 
Credit Life and Credit Disability Insurance 

Sec. 

83-53-25. Limitation upon compensation in connection with insurance contract. 

§ 83-53-25. Limitation upon compensation in connection with 
insurance contract. 

(1) No one shall pay, accrue, credit or otherwise allow, either directly or 
indirectly, any compensation to any creditor, person, partnership, corporation, 
association or other entity in connection with any policy, certificate or other 
contract of credit life insurance or credit disability insurance which exceeds 
forty-five percent (45%) of the premium rates approved for such policy, 
certificate or contract. 

(2) "Compensation," as used herein, shall include, but not be limited to, all 
of the following: 

(a) Commission, fees and expense allowances; 

(b) The fair market value of all equipment, calculators, goods and 
services; 

(c) The fair market value of benefits such as travel, vacations or other 
rewards of any kind; and 

(d) All other accruals, payments and other compensation or expendi- 
tures in any form whatsoever. 

(3) "Compensation" shall not include: 

(a) Bona fide corporate dividends paid or accrued by an insurance 
company to a stockholder; 

(b) Bona fide compensation paid to or reimbursement of expenses 
incurred by a director, officer or employee of an insurance company for the 
performance of the corporate duties of any such director, officer or employee; 

(c) Experience refunds paid, allocated or accrued by an insurer pursu- 
ant to a written experience refund agreement which are paid only with 
respect to earned premiums produced by or attributable to the creditor or 
licensed agent designated to receive such experience refund; provided, 
however, that: 

(i) All such experience refund agreements shall be on a form ap- 
proved in writing by the commissioner; 

(ii) All such experience refunds shall be calculated using only ac- 
counting methods approved by the commissioner; 

(iii) All such experience refund calculations shall be made in accor- 
dance with the requirements of a form prescribed by the commissioner 
which form shall provide, among other things, for the deduction of claims 
incurred, premium taxes earned, compensation paid or earned and ex- 
penses incurred during the preceding calendar year, all of which shall be 
determined in a manner acceptable to the commissioner; and 
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(iv) All such experience refunds shall be paid annually within thirty 
(30) days following the filing of the insurer's annual statement with the 
Department of Insurance; 

(d) Corporate allocations or dividends paid, allocated or accrued by an 
insurer or insurance holding company from any part of the assets, income, 
earnings, profits or losses of any corporation, insurer or other legal entity 
with respect to any class or series of stock, or other equity interest, in the 
insurer or insurance holding company, including payments for the redemp- 
tion or purchase by the issuer of such shares or other equity interest. 
(4) The commissioner is hereby vested with full authority as provided by 
Section 83-53-29 to regulate, reduce and/or adjust experience refunds or 
corporate allocations in accordance with the provisions of paragraphs (c) and 
(d) of subsection (3) of this section. 

SOURCES: Laws, 1986, ch. 440, § 13; Laws, 1989, ch. 492, § 1; Laws, 2014, ch. 
389, § 1, eff from and after July 1, 2014. 

Amendment Notes — The 2014 amendment substituted "earned" for "incurred" and 
"or earned" for "(as defined herein)" in (3)(c)(iii). 



§ 83-58-3. Definitions. 

For purposes of this chapter the following words and phrases shall have 
the meanings ascribed herein unless the context clearly indicates otherwise: 

(a) "Builder" means any person, corporation, partnership, or other 
entity which constructs a home or engages another to construct a home, 
including a home occupied initially by its builder as his residence, for the 
purpose of sale. 

(b) "Building standards" means the standards contained in the building 
code, mechanical-plumbing code, and electrical code in effect in the county, 
municipality or other local political subdivision where a home is to be 
located, at the time construction of that home is commenced, or, if the county, 
city or other local political subdivision has not adopted such codes, the 
Standard Building Code, together with any additional performance stan- 
dards, if any, which the builder may undertake to be in compliance. 

(c) "Home" means any new structure designed and used only for 
residential use. 

(d) "Initial purchaser" means any person for whom a home is built or 
the first person to whom a home is sold upon completion of construction. 
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(e) "Major structural defect" means actual physical damage to any of 
the following load-bearing portions of a home caused by failure of the 
load-bearing portions and its load-bearing functions, as follows to wit: 

(i) Foundation systems and footings; 

(ii) Beams; 

(iii) Girders; 

(iv) Lintels; 

(v) Columns; 

(vi) Load-bearing walls and partitions; 

(vii) Floor systems; 

(viii) Roof-framing systems. 

(f) "Owner" means the initial purchaser of a home and any of his 
successors in title to a home during the time the warranties provided under 
this chapter are in effect. 

(g) "Warranty commencement date" means the date that legal title to a 
home is conveyed to its initial purchaser or the date the home is first 
occupied, whichever occurs first. 

SOURCES: Laws, 1997, ch. 465, § 2; Laws, 2012, ch. 405, § 1, eff from and after 
July 1, 2012. 

Amendment Notes — The 2012 amendment in (e), deleted "any" preceding "actual 
physical damage to,"inserted "any of" thereafter, deleted "designated" following "the 
following,"and inserted "and its" preceding "load-bearing functions"; and inserted 
"Load-bearing" at the beginning of (e)(vi). 

JUDICIAL DECISIONS 

2. Limitations period. be filed within six years of the home's first 

Claim by homeowners against a builder occupation, under Miss. Code Ann. §§ 83- 

under the New Home Warranty Act, Miss. 58-5(l)(b), and 83-58-3(g), and (2) the 

Code Ann. § 83-58-1 et seq., for structural home was first occupied over six years 

defects in the homeowners' home, was before suit was filed. Townes v. Rusty Ellis 

time-barred because (1) the claim had to Builder, Inc., 98 So. 3d 1046 (Miss. 2012). 

§ 83-58-5. Builder's warranties to owner. 

(1) Subject to the exclusions provided in this section, every builder 
warrants the following to the owner: 

(a) One (1) year following the warranty commencement date, the home 
will be free from any defect due to noncompliance with the building 
standards. 

(b) Six (6) years following the completion date, the home will be free 
from major structural defects due to noncompliance with the building 
standards. 

(2) Unless the parties otherwise agree in writing, the builder's warranty 
shall exclude the following items: 

(a) Defects in outbuildings including detached garages and detached 
carports, except outbuildings which contain the plumbing, electrical, heat- 
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ing, cooling or ventilation systems serving the home; swimming pools and 
other recreational facilities; driveways; walkways; patios; boundary walls; 
retaining walls; bulkheads; fences; landscaping, including sodding, seeding, 
shrubs, trees, and planting; off-site improvements including streets, roads, 
drainage and utilities or any other improvements not a part of the home 
itself. 

(b) Damage to real property which is not part of the home covered by 
the warranty and which is not included in the purchase price of the home. 

(c) Any damage to the extent it is caused or made worse by any of the 
following: 

(i) Negligence, improper maintenance or improper operation by any- 
one other than the builder or any employee, agent or subcontractor of the 
builder. 

(ii) Failure by anyone other than the builder or any employee, agent 
or subcontractor of the builder to comply with the warranty requirements 
of manufacturers of appliances, equipment or fixtures. 

(iii) Any change, alteration or addition made to the home by anyone 
after the initial occupancy by the owner, except any change, alteration or 
addition performed by the builder, or any employee, agent, or subcontrac- 
tor of the builder. 

(iv) Dampness, condensation or other damage due to the failure of the 
owner to maintain adequate ventilation or drainage. 

(d) Any loss or damage which the owner has not taken timely action to 
minimize. 

(e) Any defect in, or any defect caused by, materials or work supplied by 
anyone other than the builder, or any employee, agent or subcontractor of 
the builder. 

(f) Normal wear and tear or normal deterioration. 

(g) Loss or damage which does not constitute a defect in the construc- 
tion of the home by the builder, or any employee, agent or subcontractor of 
the builder. 

(h) Loss or damage resulting from war, accident, riot and civil commo- 
tion, water escape, falling objects, aircraft, vehicles, acts of God, lightning, 
windstorm, hail, flood, mud slide, earthquake, volcanic eruption, wind- 
driven water and changes in the level of the underground water table which 
are not reasonably foreseeable. 

(i) Insect damage and rotting of any kind. 

(j) Mold or mold damage, except in cases where the builder's negligence 
was a proximate or contributing cause of the mold or mold damage. 

(k) Any condition which does not result in actual physical damage to the 
home. 

(Z) Failure of the builder to complete construction of the home. 

(m) Any defect not reported in writing by registered or certified mail to 
the builder or insurance company, as appropriate, prior to the expiration of 
the period of coverage of that defect plus thirty (30) days. 

(n) Consequential damages. 
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(o) Any loss or damage to a home caused by soil conditions or soil 
movement if the home is constructed on land owned by the initial purchaser 
and the builder obtains a written waiver from the initial purchaser for any 
loss or damage caused by soil conditions or soil movement. 

(p) Any defect in an electrical, plumbing, heating, air conditioning or 
similar fixture not manufactured by the builder for which the manufacturer 
provides a warranty regardless of duration. 

(3) The provisions of this section establish minimum required warranties 
and shall not be waived by the owner or reduced by the builder, provided the 
home is a single-family dwelling to be occupied by an owner as his home. 

SOURCES: Laws, 1997, ch. 465, § 3; Laws, 2004, ch. 567, § 1; Laws, 2012, ch. 405, 
§ 2, eff from and after July 1, 2012. 

Amendment Notes — The 2012 amendment substituted "completion" for "warranty 
commencement" preceding "date" in (l)(b). 

eJUDICIAL DECISIONS 



2. Limitations period. 

Claim by homeowners against a builder 
under the New Home Warranty Act, Miss. 
Code Ann. § 83-58-1 et seq., for structural 
defects in the homeowners' home, was 
time-barred because (1) the claim had to 
be filed within six years of the home's first 
occupation, under Miss. Code Ann. §§ 83- 
58-5(l)(b), and 83-58-3(g), and (2) the 
home was first occupied over six years 
before suit was filed. Townes v. Rusty Ellis 
Builder, Inc., 98 So. 3d 1046 (Miss. 2012). 



Claim by homeowners against a builder 
under the New Home Warranty Act 
(NHWA), Miss. Code Ann. § 83-58-1 et 
seq., was not subject to Miss. Code Ann. 
§ 15-1-5 because the NHWA limitations 
period applied over the more general pe- 
riod in Miss. Code Ann. § 15-1-41. Townes 
V. Rusty Ellis Builder, Inc., 98 So. 3d 1046 
(Miss. 2012). 



§ 83-58-17. Statutory remedy for damages arising from viola- 
tions of home warranty law; common law remedies. 



JUDICIAL DECISIONS 



1.-2. [Reserved for future use.] 
3. Builder 

1.-2. [Reserved for future use.] 

3. Builder. 

It was undisputed that plaintiffs en- 
tered into a contract with the building 



corporation, not debtor, its sole owner. As 
a result, plaintiff was not entitled to relief 
from debtor under the New Home War- 
ranty Act. Hoffmeister v. Early (In re 
Early), — Bankr. — , 2013 Bankr. LEXIS 
4128 (Bankr. S.D. Miss. Sept. 30, 2013). 



CHAPTER 64 



Health Discount Plans 



Sec. 

83-64-1. Health discount plan; disclosures to and rights of consumer; Commis- 
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§ 83-64-1. Health discount plan; disclosures to and rights of 
consumer; Commissioner of Insurance authorized to adopt 
rules and regulations to implement provisions; applicabil- 
ity. 

(1) "Health discount plan" means a card, program, device, arrangement, 
contract or mechanism that purports to offer discounts or access to discounts 
on health care services or supplies that is not insurance or that does not 
provide coverage for services or benefits regulated under Section 83-9-1 et seq. 

(2) A person may not sell, market, promote, advertise or otherwise 
distribute a health discount plan unless: 

(a) Each advertisement, policy, document, information, statement or 
other communication regarding the health discount plan and the plan itself 
contain a statement, in bold and prominent type, that the health discount 
plan is not insurance; 

(b) The discounts offered under the health discount plan are specifically 
authorized by a contract with each provider of the services or supplies listed 
in conjunction with the plan; 

(c) The health discount plan states the name, address and telephone 
number of the administrator of the plan; 

(d) The person makes readily available to the consumer a complete, 
accurate and up-to-date list of providers participating in the plan that offers 
discounted health care services or supplies in the consumer's local area and 
the discounts offered by the providers; 

(e) The person provides the consumer the right to cancel the health 
discount plan within thirty (30) days after purchase of the plan; and 

(f) The person provides the consumer with a full refund of all payments 
made, except for a nominal processing fee, within thirty (30) days after 
notification of cancellation of the plan under paragraph (e) of this subsection. 

(3) The Commissioner of Insurance may adopt regulations to implement 
this section and to establish additional requirements intended to prohibit 
unfair or deceptive practices relating to health discount plans. 

(4) Rebates and discounts for health discount plans shall not apply to 
manufacturers of pharmaceuticals or supplies. This section shall not apply to 
the Division of Medicaid and shall not apply to pharmaceutical manufacturer 
discount cards. 

SOURCES: Laws, 2007, ch. 553, § 7; Laws, 2010, ch. 419, § 1; Laws, 2013, ch. 316, 
§ 1, eff from and after July 1, 2013. 

Amendment Notes — The 2013 amendment deleted former (5), which contained a 
repealer provision that would have been effective July 1, 2013. 
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CHAPTER 73 
Portable Electronics Insurance 



Sec. 

83-73-1. Definitions. 

83-73-3. Licensure of vendors. 

83-73-5. Requirements for sale of portable electronics insurance. 

83-73-7. Authority of vendors of portable electronics. 

83-73-9. Suspension or revocation of license. 

83-73-11. Termination of portable electronics insurance. 

83-73-13. Application for license and fees. 

83-73-15. Rules and regulations. 



§ 83-73-1. Definitions. 

For purposes of this chapter, the follov^ing terms have the following 
meanings: 

(a) "Business entity" means a corporation, association, partnership, 
limited liability company, limited liability partnership or other legal entity. 

(b) "Commissioner" means the Commissioner of Insurance for the State 
of Mississippi. 

(c) "Customer" means a person v^ho purchases portable electronics or 
services. 

(d) "Enrolled customer" means a customer who elects coverage under a 
portable electronics insurance policy issued to a vendor of portable electron- 
ics. 

(e) "Location" means any physical location in the State of Mississippi or 
any website, call center site or similar location directed to residents of the 
State of Mississippi. 

(f) "Portable electronics" means electronic devices that are portable in 
nature, their accessories and services related to the use of the device. 

(g) (i) "Portable electronics insurance" means insurance providing cov- 
erage for the repair or replacement of portable electronics which may 
provide coverage for portable electronics against any one or more of the 
following causes of loss: loss, theft, inoperability due to mechanical failure, 
malfunction, damage or other similar causes of loss. The insurance shall 
not exceed Seven Thousand Five Hundred Dollars ($7,500.00). 

(ii) "Portable electronics insurance" does not include: 

1. A service contract governed by Section 75-24-91; 

2. A policy of insurance covering a seller's or a manufacturer's 
obligations under a warranty; or 

3. A homeowner's, renter's, private passenger automobile, commer- 
cial multiperil or similar policy. 

(h) "Portable electronics transaction" means: 

(i) The sale or lease of portable electronics by a vendor to a customer; 

or 

(ii) The sale of a service related to the use of portable electronics by a 
vendor to a customer. 
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(i) "Portable electronics insurance producer" means a business entity 
required to be licensed under the laws of this state to sell, solicit or negotiate 
portable electronics insurance. 

(j) "Subsidiary corporation" means any corporation in which a majority 
of the voting stock is owned, directly or indirectly, by another corporation. 

(k) "Supervising entity" means a business entity that is a licensed 
insurer or insurance producer that is authorized by an insurer to supervise 
the administration of a portable electronics insurance program. 

(Z) "Vendor" means a business entity in the business of selling, soliciting 
or negotiating portable electronics transactions directly or indirectly. 

SOURCES: Laws, 2012, ch. 449, § 1, eff from and after Jan. 1, 2013. 

Cross References — State agencies and public officials providing information about 
the agency or office to the public on a website are required to regularly review and 
update that information, see § 25-1-117. 

§ 83-73-3. Licensure of vendors. 

(1) A vendor is required to hold a portable electronics insurance producer 
license to sell, solicit or negotiate coverage under a policy of portable electron- 
ics insurance. 

(2) A portable electronics insurance producer license issued under this 
chapter shall authorize any employee, subsidiary corporation or authorized 
representative of the vendor to sell, solicit or negotiate coverage under a policy 
of portable electronics insurance to a customer at each location at which the 
vendor engages in portable electronics transactions. 

(3) Notwithstanding any other provision of law, a license issued pursuant 
to this section shall authorize the licensee and its employees or authorized 
representatives to engage in those activities that are permitted in this section. 

SOURCES: Laws, 2012, ch. 449, § 2, eff from and after Jan. 1, 2013. 

§ 83-73-5. Requirements for sale of portable electronics in- 
surance. 

(1) At every location where portable electronics insurance is sold, solicited 
or negotiated to customers, brochures or other written materials shall be made 
available to a prospective customer which: 

(a) Disclose that portable electronics insurance may provide a duplica- 
tion of coverage already provided by a customer's homeowner's insurance 
policy, renter's insurance policy or other source of coverage; 

(b) State that the enrollment by the customer in a portable electronics 
insurance program is not required in order to purchase or lease portable 
electronics or services; 

(c) Summarize the material terms of the insurance coverage, including: 

(i) The identity of the insurer; 

(ii) The identity of the supervising entity; 
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(iii) The amount of any applicable deductible and how it is to be paid; 

(iv) Benefits of the coverage; and 

(v) Key terms and conditions of coverage such as whether portable 
electronics may be repaired or replaced with similar make and model 
reconditioned or nonoriginal manufacturer parts or equipment; 

(d) Summarize the process for filing a claim, including a description of 
how to return portable electronics and the maximum fee applicable in the 
event the customer fails to comply with any equipment return requirements; 
and 

(e) State that an enrolled customer may cancel enrollment for coverage 
under a portable electronics insurance policy at any time and the person 
paying the premium shall receive a refund of any applicable unearned 
premium. 

(2) Portable electronics insurance may be offered on a month-to-month or 
other periodic basis as a group or master commercial inland marine policy 
issued to a vendor of portable electronics for its enrolled customers. 

(3) Eligibility and underwriting standards for customers electing to enroll 
in coverage shall be established for each portable electronics insurance 
program. 

SOURCES: Laws, 2012, ch. 449, § 3, eff from and after Jan. 1, 2013. 

§ 83-73-7. Authority of vendors of portable electronics. 

(1) The employees, subsidiary corporations and authorized representa- 
tives of vendors may sell, solicit or negotiate portable electronics insurance to 
customers and shall not be subject to licensure as an insurance producer under 
this chapter provided that: 

(a) The employee, subsidiary corporation or authorized representative 
is only engaged in the sale, solicitation or negotiation of portable electronics 
insurance; 

(b) The vendor obtains a portable electronics insurance producer license 
to authorize its employees, subsidiary corporations or authorized represen- 
tatives to sell, solicit or negotiate portable electronics insurance pursuant to 
this chapter; 

(c) The insurer issuing the portable electronics insurance either directly 
supervises or shall authorize a supervising entity to supervise the adminis- 
tration of the program including development of a training program for 
employees, subsidiary corporations and authorized representatives of the 
vendors. The training required by this paragraph (c) shall comply with the 
following: 

(i) The training shall be delivered to employees, subsidiary corpora- 
tions and authorized representatives of vendors who are directly engaged 
in the activity of selling, soliciting or negotiating portable electronics 
insurance; 

(ii) The training may be provided in electronic form. However, if 
conducted in an electronic form, the supervising entity shall implement a 
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supplemental education program regarding the portable electronics insur- 
ance product that is conducted and overseen by licensed employees of the 
supervising entity; and 

(iii) Each employee, subsidiary corporation and authorized represen- 
tative shall receive basic instruction about the portable electronics insur- 
ance offered to customers and the disclosures required under Section 
83-73-5; 

(d) No employee, subsidiary corporation or authorized representative of 
a vendor of portable electronics shall advertise, represent or otherwise hold 
himself out as a licensed portable electronics insurance producer. 

(2) Notwithstanding any other provision of law, employees, subsidiary 
corporation or authorized representatives of a vendor of portable electronics 
shall not be compensated based primarily on the number of customers enrolled 
for portable electronics insurance coverage, but may receive compensation for 
activities under the portable electronics insurance producer license which is 
incidental to their overall compensation. 

(3) The charges for portable electronics insurance coverage may be billed 
and collected by the vendor of portable electronics. Any charge to the enrolled 
customer for coverage that is not included in the cost associated with the 
purchase or lease of portable electronics or related services shall be separately 
itemized on the enrolled customer's bill. If the portable electronics insurance 
coverage is included with the purchase or lease of portable electronics or 
related services, the vendor shall clearly and conspicuously disclose to the 
enrolled customer that the portable electronics insurance coverage is included 
with the portable electronics or related services. Vendors billing and collecting 
such charges shall not be required to maintain the funds in a segregated or 
trust account, provided that the vendor is authorized by the insurer to hold the 
funds in an alternative manner and remits such amounts to the supervising 
entity within sixty (60) days of receipt. All funds received by a vendor from an 
enrolled customer for the sale of portable electronics insurance shall be 
considered funds held in trust by the vendor in a fiduciary capacity for the 
benefit of the insurer. Vendors may receive compensation for billing and 
collection services. 

SOURCES: Laws, 2012, ch. 449, § 4, eff from and after Jan. 1, 2013. 

§ 83-73-9. Suspension or revocation of license. 

(1) If a vendor of portable electronics or its employee, subsidiary corpora- 
tion or authorized representative violates any provision of this section, the 
commissioner may do any of the following: 

(a) After notice and hearing, impose fines not to exceed One Thousand 
Dollars ($1,000.00) per violation or Thirty Thousand Dollars ($30,000.00) in 
the aggregate for such violations and such penalty shall be deposited into the 
special fund of the State Treasury designated as the "Insurance Department 
Fund." 
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(b) After notice and hearing, impose other penalties that the commis- 
sioner deems necessary and reasonable to carry out the purpose of this 
chapter, including, but not limited to: 

(i) Suspending the privilege of transacting portable electronics insur- 
ance pursuant to this section at specific business locations where viola- 
tions have occurred; 

(ii) Suspending or revoking the ability of individual employees, 
subsidiary corporations or authorized representatives to act under the 
license; and 

(iii) Placing on probation, suspending or revoking the license of the 
portable electronics insurance producer. 

SOURCES: Laws, 2012, ch. 449, § 5, eff from and after Jan. 1, 2013. 

§ 83-73-11. Termination of portable electronics insurance. 

(1) Notwithstanding any other provision of law, the terms for the termi- 
nation or modification of a policy of portable electronics insurance shall be as 
follows: 

(a) An insurer may terminate or otherwise change the terms and 
conditions of a policy of portable electronics insurance only upon providing 
the policyholder and enrolled customers with at least thirty (30) days' notice. 

(b) If the insurer changes the terms and conditions, then the insurer 
shall provide the vendor policyholder with a revised policy or endorsement 
and each enrolled customer with a revised certificate, endorsement, updated 
brochure, or other evidence indicating a change in the terms and conditions 
has occurred and a summary of material changes. 

(c) Notwithstanding paragraph (a) of this subsection, an insurer may 
terminate an enrolled customer's enrollment under a portable electronics 
insurance policy upon fifteen (15) days' notice for nonpayment of premium, 
discovery of fraud or material misrepresentation in obtaining coverage or in 
the presentation of a claim thereunder. 

(d) Notwithstanding paragraph (a) of this subsection, an insurer may 
immediately terminate an enrolled customer's enrollment under a portable 
electronics insurance policy: 

(i) If the enrolled customer ceases to have an active service with the 
vendor of portable electronics; or 

(ii) If an enrolled customer exhausts the aggregate limit of liability, if 
any, under the terms of the portable electronics insurance policy and the 
insurer sends notice of termination to the enrolled customer within thirty 
(30) calendar days after exhaustion of the limit. However, if notice is not 
timely sent, enrollment shall continue notwithstanding the aggregate 
limit of liability until the insurer sends notice of termination to the 
enrolled customer. 

(e) Where a portable electronics insurance policy is terminated by a 
policyholder, the policyholder shall mail or deliver written notice to each 
enrolled customer advising the enrolled customer of the termination of the 
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policy and the effective date of termination. The written notice shall be 
mailed or delivered to the enrolled customer at least thirty (30) days prior to 
the termination. 

(2) Whenever notice or correspondence with respect to a policy of portable 
electronics insurance is required pursuant to the policy or is otherwise 
required by law, it shall be in writing and sent within the notice period, if any, 
specified within the statute or regulation requiring the notice or correspon- 
dence. Notwithstanding any other provision of law, notices and correspondence 
may be sent either by mail or by electronic means as set forth in this 
subsection. If the notice or correspondence is mailed, it shall be sent to the 
vendor of portable electronics at the vendor's mailing address specified for such 
purpose and to its affected enrolled customers' last-known mailing addresses 
on file with the insurer. The insurer or vendor of portable electronics, as the 
case may be, shall maintain proof of mailing in a form authorized or accepted 
by the United States Postal Service or other commercial mail delivery service. 
If the notice or correspondence is sent by electronic means, it shall be sent to 
the vendor of portable electronics at the vendor's electronic mail address 
specified for such purpose and to its affected enrolled customers' last-known 
electronic mail address as provided by each enrolled customer to the insurer or 
vendor of portable electronics, as the case may be. For purposes of this 
subsection, an enrolled customer's provision of an electronic mail address to 
the insurer or vendor of portable electronics, as the case may be, shall be 
deemed consent to receive notices and correspondence by electronic means. 
The insurer or vendor of portable electronics, as the case may be, shall 
maintain proof that the notice or correspondence was sent. 

(3) Notice or correspondence required by this section or otherwise re- 
quired by law may be sent on behalf of an insurer or vendor, as the case may 
be, by the supervising entity authorized by the insurer. 

SOURCES: Laws, 2012, ch. 449, § 6, eff from and after Jan. 1, 2013. 

§ 83-73-13. Application for license and fees. 

(1) A sworn application for a license under this chapter shall be filed with 
the Mississippi Insurance Department on forms prescribed and furnished by 
the department. 

(2) Portable electronics insurance producer licenses issued pursuant to 
this chapter shall continue from the date of issuance until December 31 in the 
second year following issuance or renewal of the license, with a minimum term 
of thirteen (13) months. 

(3) Each vendor of portable electronics licensed under this chapter shall 
pay to the Mississippi Insurance Department a fee of Five Thousand Dollars 
($5,000.00). 

SOURCES: Laws, 2012, ch. 449, § 7, eff from and after Jan. 1, 2013. 
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§ 83-73-15. Rules and regulations. 

The commissioner may promulgate reasonable rules and regulations to 
implement this chapter. 

SOURCES: Laws, 2012, ch. 449, § 8, eff from and after Jan. 1, 2013. 

CHAPTER 75 

Homeowners Insurance Discount for Hurricane or Windstorm 

Damage Mitigation 

Sec. 

83-75-1. Discount, rate reduction or adjustment for new home hurricane mitiga- 

tion construction in certain localities. 

83-75-3. Discount, rate reduction or adjustment for existing home hurricane 

mitigation retrofit in certain localities. 

83-75-5. Definitions. 

83-75-7. Rules and regulations. 

§ 83-75-1. Discount, rate reduction or adjustment for new 
home hurricane mitigation construction in certain locali- 
ties. 

(1) Not later than July 1, 2013, insurance companies shall provide a 
premium discount or insurance rate reduction in an amount and manner as 
established in subsection (4) of this section and according to Section 83-75-5. In 
addition, insurance companies may also offer additional adjustments in 
deductible, other credit rate differentials, or a combination thereof, collectively 
referred to as adjustments. These adjustments shall be available under the 
terms specified in this section to any owner who builds or locates a new 
insurable property in Harrison, Hancock, Jackson, Stone and Pearl River 
Counties, to resist loss due to hurricane or other catastrophic windstorm 
events. 

(2) To obtain the adjustment provided in this section, an insurable 
property located in this state shall be certified as constructed (a) in accordance 
with the 2006 or newer version of the International Residential Code, as 
amended, including the entire coastal construction supplement as recom- 
mended by the Mississippi Windstorm Mitigation Coordination Council; or (b) 
the Fortified for Safer Living or similar programs adopted by the Institute for 
Business and Home Safety; or (c) any other mitigation program recommended 
by the Mississippi Windstorm Mitigation Coordination Council and approved 
by the Commissioner of Insurance. An insurable property shall be certified as 
conforming to the applicable building codes only after an evaluation of the 
insurable property has been satisfactorily completed by a building official or a 
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certified and licensed building evaluator. An insurable property shall be 
certified as conforming to Fortified for Safer Living criteria only after evalua- 
tion and certification by an Institute for Business and Home Safety certified 
evaluator. 

(3) An owner of insurable property claiming an adjustment under this 
section shall maintain sufficient certification records and construction records 
including, but not limited to, a Certificate of Occupancy denoting compliance 
with the applicable building code in subsection (2)(a) of this section or valid 
certification from the Institute for Business and Home Safety for compliance 
with the program described in subsection (2)(b) of this section. 

(4) Insurers required to submit rates and rating plans to the commis- 
sioner shall submit an actuarially justified rating plan for any person who 
builds an insurable property to comply with the sets of requirements of 
subsection (2) of this section. An insurer is not required to provide the same 
amount of adjustment for a building code insurable property as the insurer 
would to a Fortified for Safer Living insurable property. An adjustment shall 
only apply to policies that provide wind coverage and may apply to that portion 
of the premium for wind coverage or to the total premium if the insurer does 
not separate out its premium for wind coverage in its rate filing. The 
adjustment shall apply exclusively to the premium designated for the im- 
proved insurable property. In addition to the requirements of this section, an 
insurer may voluntarily offer any other mitigation adjustment that the insurer 
deems appropriate. 

SOURCES: Laws, 2012, ch. 443, § 1, eff from and after July 1, 2012. 

§ 83-75-3. Discount, rate reduction or adjustment for existing 
home hurricane mitigation retrofit in certain localities. 

(1) Not later than July 1, 2013, insurance companies shall provide a 
premium discount or insurance rate reduction in an amount and manner as 
established in subsection (4) of this section and according to Section 83-75-5. In 
addition, insurance companies may also offer additional adjustments in 
deductible, other credit rate differentials, or a combination thereof, collectively 
referred to as adjustments. These adjustments shall be available under the 
terms specified in this section to any owner who retrofits his or her insurable 
property in Harrison, Hancock, Jackson, Stone and Pearl River Counties to 
resist loss due to hurricane or other catastrophic windstorm events. 

(2) To obtain the adjustment provided in this section, an insurable 
property shall be retrofitted to one of the tiered mitigation levels as defined in 
the Fortified for Safer Homes requirements as may from time to time be 
adopted by the Institute for Business and Home Safety, or other mitigation 
program, or other construction technique, or standardized code that is recom- 
mended by the Mississippi Windstorm Mitigation Coordination Council and 
approved by the Commissioner of Insurance. Zone three HUD code manufac- 
tured homes installed to specifications and regulations promulgated by the 
Commissioner of Insurance shall be considered. An insurable property shall be 
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certified as conforming to Fortified for Safer Homes requirements only after 
evaluation and certification by an Institute for Business and Home Safety 
certified evaluator. Certification of conformity of an insurable property with 
the other mitigation program, other construction technique, or other standard- 
ized code shall be made only by a building official or other certified or licensed 
building evaluator. 

(3) An owner of insurable property claiming an adjustment under this 
section shall maintain sufficient certification records and construction records 
including, but not limited to, a certification of compliance with an approved 
mitigation program as promulgated by the Mississippi Windstorm Mitigation 
Coordination Council and approved by the Commissioner of Insurance or valid 
certification from the Institute for Business and Home Safety for compliance 
with a program described in subsection (2) of this section. 

(4) Insurers required to submit rates and rating plans to the commis- 
sioner shall submit actuarially justified rating plans for any person who 
retrofits an insurable property to comply with the sets of alternatives provided 
in subsection (2) of this section. The adjustment shall only apply to policies 
that provide wind coverage and may apply to that portion of the premium for 
wind coverage or to the total premium if the insurer does not separate out its 
premium for wind coverage in its rate filing. The adjustment shall apply 
exclusively to the premium designated for the improved insurable property. In 
addition to the requirements of this section, an insurer may voluntarily offer 
any other mitigation adjustment that the insurer deems appropriate. 

SOURCES: Laws, 2012, ch. 443, § 2, eff from and after July 1, 2012. 

§ 83-75-5. Definitions. 

For the purposes of this chapter, the term "insurable property" includes 
single-family residential property. "Insurable property" also includes modular 
homes satisfying the codes, standards, or techniques as provided in Section 
83-75-1 or 83-75-3. Manufactured homes or mobile homes are excluded from 
"insurable property," except as expressly provided in Section 83-75-3(2). 

SOURCES: Laws, 2012, ch. 443, § 3, eff from and after July 1, 2012. 

§ 83-75-7. Rules and regulations. 

The Commissioner of Insurance shall promulgate such rules and regula- 
tions as are necessary to implement and administer this chapter. 

SOURCES: Laws, 2012, ch. 443, § 4, eff from and after July 1, 2012. 
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CHAPTER 77 
Health Care Sharing Ministries 

Sec. 

83-77-1. Health care sharing ministry defined; health care sharing ministry not 

to be considered to be engaged in business of insurance. 

§ 83-77-1. Health care sharing ministry defined; health care 
sharing ministry not to be considered to be engaged in 
business of insurance. 

(1) This chapter shall be known as the "Health Care Sharing Ministries 
Freedom to Share Act." 

(2) A health care sharing ministry shall not be considered to be engaging 
in the business of insurance for purposes of this Title 83, Mississippi Code of 
1972. 

(3) "Health care sharing ministry" means a faith-based, nonprofit organi- 
zation that is tax exempt under the Internal Revenue Code which: 

(a) Limits its participants to those who are of a similar faith; 

(b) Acts as a facilitator among participants who have financial or 
medical needs and matches those participants with other participants with 
the present ability to assist those with financial or medical needs in 
accordance with criteria established by the health care sharing ministry; 

(c) Provides for the financial or medical needs of a participant through 
contributions from one (1) participant to another; 

(d) Provides amounts that participants may contribute with no assump- 
tion of risk or promise to pay among the participants and no assumption of 
risk or promise to pay by the health care sharing ministry to the partici- 
pants; 

(e) Provides a written monthly statement to all participants that lists 
the total dollar amount of qualified needs submitted to the health care 
sharing ministry, as well as the amount actually published or assigned to 
participants for their contribution; and 

(f) Provides a written disclaimer on or accompan3dng all applications 
and guideline materials distributed by or on behalf of the organization that 
reads, in substance: "Notice: The organization facilitating the sharing of 
medical expenses is not an insurance company, and neither its guidelines 
nor plan of operation is an insurance policy. Whether anyone chooses to 
assist you with your medical bills will be totally voluntary because no other 
participant will be compelled by law to contribute toward your medical bills. 
As such, participation in the organization or a subscription to any of its 
documents should never be considered to be insurance. Regardless of 
whether you receive any payment of medical expenses or whether this 
organization continues to operate, you are always personally responsible for 
the payment of your own medical bills." 
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SOURCES: Laws, 2014, ch. 377, § 1, eff from and after July 1, 2014. 

Joint Legislative Committee Note — Pursuant to Section 1-1-109, the Joint 
Legislative Committee on Compilation, Revision and Publication of Legislation cor- 
rected two typographical errors in the Notice in (3)(f) by substituting "neither its 
guidelines nor plan of operation" for "neither its guideline nor plan or operation." The 
Joint Committee ratified the correction at its July 24, 2014, meeting. 
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